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Thank you for the honor of speaking with you today.

Let me start with the obvious. We are all here because we are
deeply concerned about what is happening in our country, which all of
us in our own way have fought hard to make live up to its promise of
equal justice under law. It is grim. And often seems to go from bad to
worse. We are no longer backsliding. We have decisively backslid. And
it is clear that the forces of democratic resistance have not risen to meet
the scope of the challenge. So what can we do?

History teaches that successful social action starts with a clear-eyed
understanding of the adversary in front of us. From this foundation, I
believe there is power in knowledge about how we got here—in
understanding that what may appear as isolated action, ad hoc strategy,
or overheated rhetoric is actually none of those things, but rather part of
a systematic and deeply researched plan to weaken American
institutions.! And there is power in learning about those who have
resisted before, in our own country and elsewhere—and who continue to
resist in the face of enormous odds.

I start today from the idea that we all have a part to play. Over the
past five years, I have tried to do my very modest part by researching the
legal and political underpinnings of autocracy, to study its different
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manifestations and trajectories, and the role that lawyers have played in
them—for better and for worse.? This has led me abroad, where I have
spent the past few years in Europe, learning about autocracy by
interviewing lawyers in Budapest and Warsaw—a path that has
ultimately led me back to a very different home.

When 1 speak to people outside of the United States about our
situation, the first reaction is always shock at how fast our democracy
has broken down. My response is that the velocity is a function of
planning meeting opportunity. It was not foreordained that Trump and
Republicans would win consolidated national power. They did. That’s
the opportunity. But the planning is what has brought us to this point.
And what brings me to my focus for today: the lawyers at the vanguard
of the new authoritarian movement in America.

I argue that focusing on the lawyers is crucially important because
the current wave of autocratization, not just in the United States but
around the world, is made possible by lawyers who have designed,
drafted, and defended the use of law to dismantle democratic institutions
and undermine public trust.

The question I will explore is: How did this happen and what, if
anything, can lawyers and nonlawyers committed to democracy do to
stop it? I do so with great humility, recognizing that I am here with some
of the most vital voices in our country right now engaged in the actions I
am going to speak about. People who are on the front lines, taking
courageous stands, speaking truth to power, and doing the daily hard
work of teaching, reporting, judging, and lawyering that make our
democracy work—and despite its profound flaws make it worth fighting
for.

I will try to live up to this work by offering a quick overview of
how we got here, a roadmap to navigate what is happening, and some
rays of hope in dark times.

I start with the problem of “democratic backsliding,” which has
occurred globally in significant measure over the past generation and is
now being carried out with brutal efficiency in ours: the oldest
democracy in the world.

Understanding this trend requires starting with basic definitions.

First, the idea of liberal democracy follows what political scientists
call a “minimalist” definition built on three institutional foundations:
(1) free and fair elections; (2) fundamental rights protection; and

2. See, e.g., Scott L. Cummings, Lawyers in Backsliding Democracy, 112 CALIF. L. REV.
(2024); Scott L. Cummings, The Autocratic Legal Playbook, 72 UCLA L. REV. (forthcoming 2026)
[hereinafter Cummings, Autocratic Legal Playbook]; SCOTT L. CUMMINGS, LAWYERS AND
MOVEMENTS: LEGAL MOBILIZATION IN TRANSFORMATIVE TIMES (forthcoming May 2027).
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(3) checks and balances, particularly judicial and prosecutorial
independence.?

Backsliding is understood as the erosion of these foundations, in
terms of law, practice, and norms, measured relative to previous
baselines.*

The idea of autocratic legalism,’ then, is about strategy to achieve
backsliding, in which democratically elected leaders use legal moves
within existing constitutionalism (rather than the “old authoritarian”
model of violent overthrow) to legally change the rules of the game (or
at least claim to do so) by exploiting “legal loopholes” to consolidate
power.® Of course sometimes, as we see, leaders simply violate law to
consolidate power, but the important point is that they do so under some
vision of claimed legal authority, whether real or made up (a point to
which I will return).’

We now have, unfortunately, a lot of information about how
autocrats use law in relation to distinct backsliding trajectories: Hungary
as the pioneering recent case in Europe, providing the template that the
United States is now taking to the next level.® We have also seen
democracies resisting backsliding, like Brazil,” and democracies
backsliding then “forward-sliding,” perhaps Poland.!® The key point is
that the process of autocratization is uncertain and dynamic.

From all this data, there is now a well-developed idea of the
authoritarian, or what I am calling the “Autocratic Legal Playbook™!'—
which says two things. First, if you are a leader who wants to take
permanent power through ostensibly legal means, there are basic things
you need to do.
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10. See Christophe Hillion et al., Poland Shows That Restoring Democracy Takes More than
an Election, UC INST. ON GLOB. CONFLICT & COOP. (Sept. 2, 2025), https://ucigcc.org/blog/poland-
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(describing “glimmers of democratic renewal” in Poland after “years of seeping autocratization”).
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You need to capture the courts. You need to co-opt internal pockets
of independence within the public bureaucracy, especially public
prosecutors and government lawyers.'> And you need to silence other
sources of independent democratic authority: universities, civil society,
the media, and—critically for our purposes—Ilaw firms and the
professional bar."® Because if you capture the legal sector, you get to
define what law is—which is the ultimate goal of autocrats because then
there is no one left to keep them within legal boundaries.

The point is that these playbook strategies are well-known and if
you study countries where autocratization has occurred, you will see all
these institutional targets under threat—as they are now in the United
States.'* The key point is that the legal moves follow a similar pattern
adapted to the specific country’s legal-constitutional context.

This leads to the second important point about the playbook, which
is that it can be studied by aspiring autocrats. It can be shared through
transnational networks. And it can be added to with new innovations.

My research has focused on these autocratic innovations. And my
contribution has been to say, up to now, the research on autocratic
legalism has focused on how political leaders—the autocrats—cloak
their actions in the legitimacy of law. But it has ignored the actors
required to design the innovations: lawyers.

To understand how law is mobilized in the autocratic playbook (and
to effectively counter it), we have to understand precisely what lawyers
do to advance it. And as it turns out, we in the United States have
unprecedented evidence of what lawyers in fact do from 2020 and now
unfolding in real time.

This evidence gives us an extraordinary window to look at lawyers
in this different, more dangerous light, as authors of autocracy, raising a
fundamentally important question: Why and how do lawyers attack the
rule of law?

12. See, e.g., Scheppele, supra note 5, at 549-54; LEVITSKY & ZIBLATT, supra note 1, at
78-81.

13.  See Michael Ignatieff, The Geopolitics of Academic Freedom: Universities, Democracy &
the Authoritarian Challenge, 153 DAEDALUS 194, 199-200 (2024) (exploring how anti-democratic
regimes exploit vulnerabilities in universities and their academic freedom); LEVITSKY & ZIBLATT,
supra note 1, at 21-22 (noting a “willingness to curtail the civil liberties of opponents, including the
media” is behavior indicative of authoritarianism); Christopher D. Hampson & Elise Bernlohr
Maizel, Ethics & Independence in Trump’s War on Big Law, 16 CALIF. L. REV. ONLINE 69, 70-76
(detailing Trump’s 2025 efforts to “target[] law firms with whom he had personal grievances”).

14. Compare Scheppele, supra note 5, at 575-79 (describing how autocrats in a number of
countries have subtly but effectively weakened democracy via attacks on the media, higher
education, political opponents, and civil society groups), with LEVITSKY & ZIBLATT, supra note 1,
at 64 (highlighting as a “warning sign” Trump’s willingness to “use [his] power to punish those—in
the opposition, media, or civil society—who criticize [him]”).
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This I suggest is the professional paradox at the center of autocratic
legalism: lawyers, sworn to uphold the rule of law, seeking to undermine
it.

Of course, lawyers have always served power, often in ways that
have imposed lasting harm. What is unique to this historical moment is
how comprehensively lawyers in the current Administration have moved
against every institutional guardrail impeding their path.'s

To understand how this is happening now, it is essential to start
with lessons from the first Trump Administration and particularly the
failed effort to overturn the 2020 presidential election.

The attack on the 2020 election must be understood as the catalytic
event that transformed, and ultimately divided, the conservative legal
movement. The crucial point is that because it barely failed, it
illuminated the weak spots of the system, providing crucial lessons and
radicalizing far-right lawyers to assert a broader challenge to democratic
institutions.'®

By the time of the 2020 election, significant erosion of public trust
in the electoral system had already occurred. And this was by design,
part of an overall increase in the use of conspiracy theory within the
conservative legal movement.

Key among these conspiracies was the myth of “voter fraud.”'” This
myth started nearly twenty-five years ago, after the famous 2000
presidential election of George Bush vs. Al Gore, which came down to a
few hundred votes in Florida, ended in favor of Bush after a
controversial Supreme Court decision.'®

15. See, e.g., LEVITSKY & ZIBLATT, supra note 1, at 177-82; Margaret Tarkington, Lawyers
and the Abuse of Government Power, 58 U. MICH. J.L. REFORM 423, 452, 460 (2025); Phillip
Bantz, Alarms Sound as DOJ Anti-Corruption Unit Withers, LAW360 (May 23, 2025, 1:08 PM),
https://www.law360.com/articles/2344469/alarms-sound-as-doj-anti-corruption-unit-withers
[https://perma.cc/54TM-TXXV]; Peter Stone, Pam Bondi Turning DoJ into Trump’s ‘Personal Law
Firm’, Top  Experts Warn, THE GUARDIAN (May 2, 2025, 10:01 AM),
https://www.theguardian.com/us-news/2025/may/02/trump-doj-pam-bondi [https://perma.cc/JSWQ-
XL75].

16. See Charles Homans, How ‘Stop the Steal’ Captured the American Right, N.Y. TIMES
MAG. (July 19, 2022), https://www.nytimes.com/2022/07/19/magazine/stop-the-steal.html
[https://perma.cc/N9X8-R4H2].

17.  See Richard H. Pildes, Symposium Essay, Election Law in an Age of Distrust, 74 STAN.
L. REv. ONLINE 100, 102 (2022) (“Even before the 2020 election, more than 40% of both
Democrats and Republicans said they would not accept a win by the candidate from the other
party ....”); see also Sandra Knispel, Watchdog Report: Experts See Substantial Danger to
Democratic  Stability Around 2020 Election, UNIV. OF ROCHESTER (Oct. 28, 2020),
https://www.rochester.edu/newscenter/bright-line-watch-2020-election-democratic-stability-459792
[https://perma.cc/MQB4-59GU].
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This decision sparked a right-wing “voter fraud movement” to
make sure that Florida and other states would stay solidly Republican
ensuring an advantage in the crucial Electoral College. This movement
used law and media to create doubt about the integrity of the voting
system, without ever being able to produce any evidence that fraud was
a serious problem in U.S. elections. However, it succeeded in a more
insidious goal: producing widespread distrust that the system was not
working."

And this is where the lawyers came in. Immediately after the 2020
election ended, a team of private lawyers calling themselves “Lawyers
for Trump” launched an effort to overturn the results. They called this
campaign “Stop the Steal”—meaning to stop Biden from stealing the
election from Trump, when of course the intent was the precise
opposite.?’ This subversion of truth was—and remains—a crucial
element of the autocratic legal playbook.

Lawyers for Trump mobilized the voter fraud myth to attack the
centerpiece of American democracy, free and fair elections, through a
three-step plan.

First, flood the system with lawsuits advancing the voter fraud
myth. There were roughly sixty lawsuits filed after the election and
before the January 6th Capitol attack, many overseen by former New
York City mayor Rudy Giuliani, who spearheaded a legal campaign
falsely alleging voting fraud, including hacked voting machines and
dead voters—all but one of which failed.*! The second part of the plan
was to use the appearance of legitimate legal disputes based on the
lawsuits to design a legal plan in memos authored primarily by another
formerly well-respected conservative legal scholar, John Eastman, to
undermine certification of the presidential vote in the U.S. Electoral
College.”” The Eastman memos then linked to the third part of the plan:

ELECTION COMM’N, FEDERAL ELECTIONS 2000: ELECTION RESULTS FOR THE U.S. PRESIDENT, THE
U.S. SENATE AND THE U.S. HOUSE OF REPRESENTATIVES 19 (2001).

19. RICHARD L. HASEN, THE VOTING WARS: FROM FLORIDA 2000 TO THE NEXT ELECTION
MELTDOWN 41-73 (2012).

20. See, e.g., Homans, supra note 16; Anita Kumar, Trump Readies Thousands of Attorneys
for Election Fight, POLITICO (Sept. 27, 2020), https://www.politico.com/news/2020/09/27/trump-
legal-network-election-day-fight-422035 [https://perma.cc/AK56-WHLA]; Soo Rin Kim, Funding
Behind ‘Stop the Steal’ Movement Shrouded in Mystery, ABC NEWS (Feb. 24, 2021, 4:13 PM),
https://abcnews.com/US/funding-stop-steal-movement-shrouded-mystery-due-
lack/story?id=76052632 [https://perma.cc/X5WS-293Q)].

21. H.R.REP. NoO. 117-663, at 210 (2022); Jackie Salo, Trump Puts Rudy Giuliani in Charge
of 2020  Election  Lawsuits, N.Y. PosST  (Nov. 14, 2020, 12:34 AM),
https://nypost.com/2020/11/14/trump-puts-rudy-giuliani-in-charge-of-2020-election-lawsuits
[https://perma.cc/A6WL-NZ3G]; George M. Cohen, Rudy Giuliani and the 2020 Election, 73
CATH. U. L. REV. 325, 329-31 (2024).

22. H.R.REP.No. 117-663, at 30-31.
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to enlist government lawyers to sanction the voting fraud myth to add
credibility to the effort to subvert the Electoral College.

This part of the plan was advanced by Jeffrey Clark, a little-known
Department of Justice (“DOJ”) lawyer, who was recruited by Trump to
take over the DOJ to publicly claim it had found “significant” voting
fraud, which Clark knew was false. The takeover attempt failed when
top government lawyers in the DOJ called a meeting with the President
and threatened to quit.?

In a very real sense, it was these government lawyers—mainstream
conservatives whom Trump had selected in key positions in his first
Administration—who thwarted the plan to overturn the election led by
their far-right legal counterparts. It was what scholars call a “democratic
near miss.”?*

But near misses are important not just for what they fail to
accomplish but also for how they illuminate new paths forward for
autocrats to avoid past mistakes.

In this case, out of the failure of 2020 came three key lessons:

First, the legal system could be used as a tool for casting doubt on
the legitimacy of an election because courts were not designed to
efficiently screen out bogus lawsuits. This allowed false claims to be
coordinated with a disinformation campaign, which included framing
losses as the product of “biased” judges, to undermine democratic
trust.?

Second, well-settled democratic principles, like the process for
counting electoral votes, could be challenged by lawyers willing to
disregard existing law and legal ethics. And, crucially, this challenge
could extend beyond elections to target other once-sacred democratic
guardrails.?¢

23. See, e.g., Katie Benner, Trump and Justice Dept. Lawyer Said to Have Plotted to Oust
Acting Attorney General, N.Y. TIMES (Oct. 13, 2022),
https://www.nytimes.com/2021/01/22/us/politics/jeffrey-clark-trump-justice-department-
election.html [https://perma.cc/D3NX-R3T8]; Barbara Sprunt, Former DOJ Officials Detail
Threatening to Resign En Masse in Meeting with Trump, NPR (June 23, 2022, 8:05 PM),
https://www.npr.org/2022/06/23/1107217243/former-doj-officials-detail-threatening-resign-en-
masse-trump-meeting [https://perma.cc/LB86-6UQS].

24. See generally Tom Ginsburg & Aziz Huq, Democracy’s Near Misses, 29 J. DEMOCRACY
16 (2018) (analyzing the institutional, political, and social factors that have historically allowed
democracies to survive under stress).

25. See H.R. REP. NO. 117-663, at 100; Colleen Long & Ed White, Trump Thought Courts
Were Key to Winning. Judges Disagreed., ASSOCIATED PRESS (Dec. 8, 2020, 5:13 PM),
https://apnews.com/article/donald-trump-courts-election-results-
€1297d874£45d2b14bc99c403abd0457 [https://perma.cc/3VF6-NF8G].

26. See H.R.REP.NO. 117-663, at 29-33, 118-23.
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Third, to succeed, this project required not just private lawyers but
government lawyers willing to go “all in,” which would require
screening out lawyers based on a loyalty test to the President.

These lessons were derived from what was, at the time, a chaotic,
last-ditch effort, punctuated by outlandish lawsuits alleging a conspiracy
by Hugo Chavez and Antifa to hack voting machines.?’

Yet out of this chaos, a new playbook emerged. The central goal of
this new playbook was (and is) to promote democratic distrust. And the
insight from 2020 attack was: distrust could be mobilized not just to
undermine the integrity of the election system but against all the
institutional guardrails protecting American democracy from executive
power.

The 2020 attack provided the roadmap: (1) justify institutional
attacks based on conspiracy (in that case, the voter fraud myth); (2)
mobilize loyalist lawyers to execute the plan; (3) launder false claims
through legitimate legal process (here, lawsuits); (4) confuse the public
through disinformation; (5) claim a crisis justifying extraconstitutional
action (here, staying in power despite losing); and (6) capture legal
gatekeepers inside the government to remove roadblocks.

The looming question from 2020, as Trump left office without ever
declaring defeat, was how to translate this playbook from a defensive
strategy for attacking the election to an affirmative strategy of
governance.

To translate lessons of 2020 into governance strategy, Trump
turned to right-wing lawyers—many of whom had served in the first
Trump Administration—to draft Project 2025, the legal roadmap put out
during the campaign as a compendium of authoritarian “worst
practices,” culled from careful study of autocracies around the world,
particularly Hungary (with multiple meetings between U.S. lawyers and
leaders of the Heritage Foundation and Hungarian officials).?®

Learning the lessons of 2020, one of the Project’s explicit goals was
to capture the precise government legal offices that stymied Trump in
2020, particularly the DOJ, which the report falsely claimed had been

27. See, e.g., Complaint for Declaratory, Emergency, and Permanent Injunctive Relief at 4-8,
44-45, 58-59, Pearson v. Kemp, No. 1:20-cv-04809 (N.D. Ga. Nov. 25, 2020).

28. Flora Garamvolgyi & David Smith, Republicans to Meet Allies of Hungary’s Viktor
Orban  on  Ending Ukraine Aid, THE GUARDIAN, https://www.theguardian.com/us-
news/2023/dec/10/hungary-viktor-orban-republicans-ukraine-aid [https://perma.cc/976V-W38T]
(Dec. 10, 2023, 6:15 PM). See generally SHAPIRO & VEGH, supra note 8 (describing the lessons
Republicans learned from Hungary and how they implemented such lessons into Project 2025).



2026] WHEN LAWYERS ATTACK THE RULE OF LAW 241

“captured by an unaccountable bureaucratic managerial class and radical
Left ideologues.”

Even though during the campaign Trump claimed to not know
about Project 2025, he has followed it in many cases precisely to the
letter in the record-breaking number of executive orders and other
actions taken since January 2025. These actions have been designed and
approved by loyalist lawyers now screened into power.*

The executive orders are designed to achieve diverse goals, but
reading through them, common themes emerge.

They subvert truth to lay the ground for radical change, for
example, by calling immigrants and immigrant-serving organizations
enemies of the state to justify wartime powers that violate basic due
process.’!

They rely on manufactured legal authority—often sourced from
far-right nongovernmental organizations—for legitimacy, like John
Eastman’s theory for overturning birthright citizenship.*?

And they link legitimate (even if disagreeable) policy objectives
(like ending DEI) to illegitimate attacks on institutions (like controlling
the university, as we are now seeing in recent demands for control at my
home, UCLA).3

Let me illustrate with three key examples that focus on attacks on
the legal sector, again the key target of autocrats who want to control the
narrative that they are following law. These examples highlight how the
playbook is used to justify illegitimate changes that in fact accomplish
precisely what autocratic leaders say they are fighting against. This is the
upside-down, post-truth world in which autocrats thrive.

The examples start from two key pieces of legal authorization
produced by government lawyers, some of whom had been Trump’s
private defense lawyers brought into the top level of the DOJ.

The first was Trump’s executive order, on “Ending the
Weaponization of the Federal Government,” issued his first day of
office. While presented as an effort to “correct past misconduct” by the

29. THE HERITAGE FOUNDATION, MANDATE FOR LEADERSHIP: THE CONSERVATIVE PROMISE
545 (2023).

30. Liset Cruz et al., 37 Ways Project 2025 Has Shown up in Trump’s Executive Orders,
PoLitico (Feb. 5, 2025, 5:00 AM), https://www.politico.com/interactives/2025/trump-executive-
orders-project-2025 [https://perma.cc/AX3F-YGMT].

31. See Exec. Order No. 14,159, 90 Fed. Reg. 8443 (Jan. 29, 2025).

32. See Exec. Order No. 14,160, 90 Fed. Reg. 8449 (Jan. 29, 2025); John Yoo & Robert
Delahunty, The Originalist Case for Birthright Citizenship, NAT’L AFFS., Summer 2025, at 1, 1-2.

33. See Gavin Escott, What Does Trump Want from UCLA? The Proposed Settlement Was
Just  Made  Public., THE  CHRON. OF HIGHER  ED. (Oct. 27, 2025),
https://www.chronicle.com/article/what-does-trump-want-from-ucla-the-proposed-settlement-was-
just-made-public [https:/perma.cc/QYT7-QCVR].
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Biden Administration,* the real intent of the order is to weaponize the
claim of “weaponization” to go after lawyers who stand up for the rule
of law.

To do so, the order activates playbook principles:

1t subverts truth. The order is premised on the false claim that the
Biden Administration engaged in a “systematic campaign against its
perceived political opponents,” with its premier example being the
legitimate prosecution of the January 6th insurrectionists (who
themselves are falsely reframed as American patriots).

1t links legitimate objectives to illegitimate attacks on democratic
institutions. In claiming to address prosecutorial misconduct, the order
authorizes terminations of career lawyers to facilitate the takeover of
DOJ—ultimately enabling the very misconduct that it claims to
eliminate.®

To facilitate the takeover, the Attorney General Pam Bondi, on her
first day of office, issued the second important piece of legal
authorization: a memo setting forth a “General Policy Regarding
Zealous Advocacy.” Like the Weaponization order, the Bondi memo
appeared innocuous on its face, repeating the conventional idea that
attorneys are “expected to zealously advance, protect, and defend their
client’s interests”; however, it quickly moved beyond convention,
making clear that the “client” is the President, and that if a lawyer
refused to follow orders, no matter how extreme, they “will be subject to
discipline and potentially terminat[ed].”*®

The Administration quickly made good on this promise in the
Kilmar Abrego Garcia case. In that case, the Administration conceded in
court filings that it had removed Abrego Garcia, a Salvadorean
immigrant with a legal order blocking his deportation, and sent him to
the notorious prison, CECOT, “because of an administrative error.”*’ At
the court hearing, the government was represented by Erez Reuveni, a
fifteen-year DOJ veteran who had defended Trump’s first Muslim ban.
Because the facts of the mistake were undisputed, Reuveni conceded in
court that Abrego Garcia “should not have been removed.”® When
asked why the government did not request Abrego Garcia’s return, the
lawyer replied: “[ W hen this case landed on my desk, the first thing I did

34. Exec. Order No. 14,147, 90 Fed. Reg. 8235 (Jan. 28, 2025).

35. Seeid.

36. See Memorandum from Pamela Bondi, Att’y Gen., U.S. Dep’t of Just., to Dep’t of Just.
Emps. (Feb. 5, 2025).

37. See Memorandum Opinion at 3, Abrego Garcia v. Noem, No. 8:25-cv-00951 (D. Md.
Mar. 31, 2025), ECF No. 11.

38. Transcript of Motions Hearing at 19:11-13, Abrego Garcia v. Noem, No. 8:25-cv-00951
(D. Md. Apr. 6, 2025), ECF No. 33.
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was ask my clients that very question.® The next day, Reuveni was
removed from the case for insubordination and later fired for not arguing
the unsupported position that Abrego Garcia was a terrorist.*’ Attorney
General Bondi then went on Fox News to publicly impugn Reuveni’s
conduct, calling it tantamount to “a defense attorney walking in
conceding something in a criminal matter. That would never happen in
this country.”!

While the Bondi memo makes clear that government lawyers must
unquestioningly advance the executive agenda or face reprisal, the
President’s other orders underscore that only the President is entitled to
zealous representation, while any lawyer who dares oppose him is
singled out for retribution—effectively disabling the adversarial process.

This is the point of Trump’s executive orders targeting law firms,
which follow the autocratic playbook in doing two things: first, they
falsely claim that targeted firms are engaged in “abuse” that poses
“risks” to the legal system. Then based on this claimed abuse, the orders
instruct government agencies to impose sanctions, including
withdrawing federal funding from clients, in an effort to shut down firms
by forcing clients to go elsewhere.*” And the goal is clear: to prevent
these law firms, which are perhaps the only institutions with the
resources to effectively litigate against government abuse, from doing
just that.

It is critical to understand that these firms play a unique role in the
U.S. legal system: they represent big corporations, as we know, but they
also do an enormous amount of pro bono work suing the government, as
they did quite prominently challenging President George W. Bush’s
so-called “war on terror.”*
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Garcia Case, CBS NEWS, https://www.cbsnews.com/news/justice-department-prosecutor-erez-
reuveni-put-on-leave-maryland-mistaken-deportation-case-el-salvador [https://perma.cc/8A6Z-
EKVP] (Oct. 19, 2025, 9:05 PM).
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It is for this precise reason that Trump has issued seven orders
targeting the nation’s premier firms, making false claims of lawyer
abuse to justify targeting.

For example, the Seattle-based firm Perkins Coie was targeted for
unspecified “dishonest” conduct by a former lawyer, Marc Elias, for
representing Trump’s go-to villains, Hillary Clinton in the 2016
campaign and George Soros-backed groups challenging voter
suppression laws (and Soros groups are now newly targeted by the
Administration after the killing of Charlie Kirk).** Perkins in this case
successfully blocked the order in court on First Amendment grounds,
one of four permanent injunctions issued in favor of the firms.*

As everyone here surely knows, the New York firm Paul Weiss
took another route, capitulating to government pressure and providing
the model followed by eight other premiere firms that promised nearly
$1 billion in pro bono to Trump.

While there has been widespread public condemnation of these
firms, and while some have continued to do important work in public
and behind the scenes, the evidence we have so far suggests that the
agreements already have achieved a crucial objective: chilling top law
firms from taking pro bono cases in defense of fundamental rights,
particularly on immigration issues.*®

Which takes me to the last question I want to address: What can we
as lawyers and aspiring lawyers do to resist in these times?

Watching what is happening now, with the lack of a coordinated
response by the profession, there is reason for pessimism. But pessimism
must not produce inaction. That is what autocrats want. Instead, what
resistance in other countries teaches is that it must come in diverse forms
from all quarters, large and small, to “wrench the gears” of
autocratization.
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Wrenching the gears means seizing opportunities to raise legitimate
legal objections and use available legal processes to hinder the
playbook’s execution rather than attempting to keep a low profile for
fear of “poking the bear.” Because lawyers are key actors, a critical way
to hinder their efforts is to take away their right to practice law—and
thereby withdraw their power to provide legal legitimacy to autocratic
plans. This is not the only or even most effective strategy. But in the
spirit of wrenching the gears it is one that should—and is—being
pursued.

And at one level, this strategy has produced a positive story of
professional mobilization: During Trump 1.0, for the first time in U.S.
history, new civil society organizations, such as Lawyers Defending
American Democracy, were started with the specific goal of monitoring
lawyers’ democratic behavior and bringing legal complaints to bars for
unethical conduct.*’ These groups were successful pushing state bars to
launch investigations and discipline the key lawyers involved in the
2020 election attack.

In response, the three most important bar associations in the United
States—New York, California, and Washington, D.C.—have moved to
disbar the three lawyers I mentioned in the 2020 campaign: Giuliani,
Eastman, and Clark.*®

These opinions say that lawyers generally—and government
lawyers in particular—can lose their licenses by making recklessly false
claims to subvert democratic institutions. And as argued by our
colleagues Ellen Yaroshefsky, Lauren Rikleen and others, these cases
establish precedent for disciplinary actions against Trump lawyers at the
highest levels of the DOJ for the examples I just showed you. So far,
however, the bar has failed to act. And I suspect that it is because the
bar, like the law firms, is intimidated. And there is good reason—as the
bar itself has become a target.

We see this in the arguments made by sanctioned Trump lawyers
on appeal, particularly by Jeffrey Clark, designed to entirely remove the
D.C. Bar’s power to oversee government lawyers under a variety of
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preemption theories.*” The Florida Bar, which licenses Attorney General
Bondi, has repeatedly declined to review ethics charges against her on
the spurious ground it lacks authority over a sitting federal official.>

The attack on the bar has also mounted with increasing ferocity
against the American Bar Association (“ABA”) for its public and legal
stands against the Administration, resulting in the withdrawal of federal
grants, the removal of its traditional role in vetting judicial candidates,
and threats to eliminate its power to accredit U.S. law schools—all part
of a retributive campaign to silence the national voice of the legal
profession.®!

But the profession has not stayed silent.

In studying countermobilization in the face of autocracy, we know
what does not work: silence, individual deal-cutting, and strategic
capitulation, which only hasten democratic decline.

What does work—or, at least, what has the potential of being
effective even if providing no guarantee—is collective resistance
generally, and by lawyers in particular.

Thus far, American lawyers have failed to stand in solidarity and
scale up collective efforts, particularly at the elite level, where leadership
is key because it sends the signal that those with the most to lose are
prepared to do so.

However, we know that resistance builds from individual acts—Ilike
those from people in this room you will hear from today—and constant
pressure from below. As students of social movements know,
democratic mobilization depends on two critical factors: hope and
momentum. These actions I have listed here are important not because
they have significantly moved power. But because they show what
principled action looks like, which is the lever used to build momentum.
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We do this by uplifting the powerful statements of the ABA and
New York City Bar in support of the rule of law>>—and demanding they
do more. By praising the eighty law school deans®® who called out the
government for punishing law firms and the 800-plus firms who signed
onto amicus briefs in support of targeted firms>*—and asking why there
weren’t more. By giving thanks to the hundreds of former judges who
condemned attacks on judicial independence™ while asking why more
haven’t taken to the streets as they did in Poland, Pakistan and
elsewhere. And ultimately asking ourselves as teachers and students: Are
we doing enough? We have seen students around the country putting
pressure on their schools not to permit government employers on
campus and crowdsourcing information to boycott law firms that signed
government deals. And faculty like those here putting their scarce time
and energy into public education and social action. But at too many law
schools, my own included, we continue as if it is business as usual rather
than an existential crisis that should be at the center of everything we do.

The clock is ticking. Studying backsliding in other countries, a
critical lesson is that, when it comes to saving democracy, time is of the
essence. Autocrats succeed by getting way out ahead with legal changes
that stretch opponents’ resources thin, demoralizing the opposition and
weakening resistance. To counter this strategy, it is essential from the
outset to stop thinking as if the initial onslaught will die down and things
will go back to a state of normalcy; or to simply rely on courts to step in
to stop the damage.

Instead, what we know 1is that the window for action is narrow and
when it closes, there are few, if any, meaningful opportunities for
countermobilization. Once this happens, as it has in other autocracies,
independent institutions like the bar will be captured and levers of
influence will be eradicated.

This is why now is the time for action. Now, while effective
resistance is still possible, is the moment to reverse engineer the
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autocratic playbook to predict and try to preempt what is to come, to
create a Project 2025 for democracy that engages in the same type of
systematic study and planning that the far-right used to bring us back
from our current democratic precipice.

There is no easy path. It is complex and difficult—and I do not
have the solution. But what I have taken from my studies are principles
forged through democratic struggle. And I wanted to leave you with one
that stands out: “think like an autocratic.” Instead of waiting to see what
happens next, pro-democracy movements must think ahead by looking at
what moves other autocratic leaders have made, moves that are always
designed to produce a singular goal: the consolidation of absolute,
permanent power. While resistance efforts may continue to hope that
this worst-case scenario does not come to pass, we must plan as if it
will—following the logic of “better safe than sorry.”

This is why it is crucial for all of us here to raise awareness of what
is now at stake by being very clear about what is happening in America,
where we have crossed the red line into the danger zone in which family,
friends, and neighbors are being detained and deported without access to
legal process, in which the military is being mobilized to suppress
ordinary dissent and voting power in major progressive cities, in which
organizations here with us today are being falsely and illegally linked to
political violence as a pretext to shut them down and destroy the
infrastructure of legal rights and pro bono organizations that have been
the crucial pillars of liberal democracy for the past fifty years.

History teaches us that democracies die when people lose hope that
change is possible. This, in the end, is the ultimate objective of
autocrats: to normalize the abnormal and to convince people that attacks
on the rule of law actually seek to uphold law’s underlying purpose.

Democracies survive when the people do not succumb to this
illusion. This requires lawyers to defend the idea that law means
something more than what the leader proclaims it to be. And for all of us
who can to study, learn from, and uplift stories of resistance in court and
in the street toward the end of writing a new legal playbook—one that
provides a roadmap to save democracy in this perilous time.



