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RECONSTRUCTING THE “BEST INTERESTS” 
INQUIRY IN TERMINATION OF PARENTAL 

RIGHTS CASES: SETTING THE THRESHOLD AT 
“AFFIRMATIVE NEED”  

Vivek Sankaran* & Timothy Pinto** 

INTRODUCTION 

When a Michigan trial court determined that terminating Eric Dai-
ley’s parental rights to his young son, D.D., was in the child’s best inter-
ests, it described the decision as “extremely tragic.”1 The court acknowl-
edged that D.D. loved his father and saw him every day.2 It recognized 
that Mr. Dailey had been consistent in visiting and supporting D.D., that 
they maintained a strong bond together, and that D.D. “should be able to 
have some continued contact” with his father.3 Yet, the court still chose 
to end that relationship permanently, finding that termination of Mr. Dai-
ley’s parental rights served D.D.’s best interests.4  

In its ruling, the court did not claim that D.D. was unsafe or lacked 
stability.5 To the contrary, the child had lived his entire life in the safe 
and loving care of his maternal grandmother.6 Nor did the court suggest 
that Mr. Dailey was unwilling to parent his child.7 Rather, it pointed to 
his continued struggles with addiction—a condition the court explicitly 
labeled an illness—and concluded that the need for “finality” 
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 1. Appellant-Father’s Supplemental Brief at 9, In re Dailey, 8 N.W.3d 587 (Mich. 2024) 
(No. 165889), 2024 WL 1208620. 

 2. Id. at 34-35 (“D.D.’s attachment and bond with his father were strong . . . .”). 
 3. Id. at 9, 16, 18. 
 4. Id. at 15-16.  
 5. See id. at 16-17. 
 6. In re Dailey, Nos. 363163, 363164, 2023 WL 3560598, at *1 (Mich. Ct. App. May 18, 

2023) (per curiam) (“Shortly [after birth] the child was placed in the care of his maternal grand-
mother, where he would remain throughout this case.”), appeal denied, 8 N.W.3d 587 (Mich. 2024) 
(mem.); Appellant-Father’s Supplemental Brief, supra note 1, at 13-14. 

 7. Appellant-Father’s Supplemental Brief, supra note 1, at 17-18. 
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outweighed the value of preserving the father-son relationship.8 The 
possibility of a guardianship arrangement with the grandmother, one that 
could have ensured both safety and stability, was not explored in any 
depth.9 The trial court, in making the best-interest determination, never 
asked whether stability could be achieved without termination.10 The 
Michigan Court of Appeals affirmed the decision that termination was in 
D.D.’s best interest, which the Michigan Supreme Court refused to 
reverse.11  

This story is not unique. Across the country, courts routinely rely 
on the “best interest of the child” standard to justify irrevocable deci-
sions about a child’s family, while providing little analysis of what that 
best interest actually entails.12 Courts do so despite mounting evidence 
that the standard, as currently applied, is often incoherent, inconsistently 
defined, and poorly aligned with children’s lived experiences and devel-
opmental needs.13 In its modern form, the best interest analysis too often 
operates as a legal cipher, invoked as justification for nearly any out-
come, without requiring courts to explain how the decision is tailored to 
the particular needs, relationships, and circumstances of the child before 
them. The standard also serves to cleanse the violent act of permanently 
destroying the family, making those professionals involved in the pro-
cess feel satisfied that what they are doing is the “best” thing for a child. 
How can one be opposed to what is “best” for a child?  

The best interest standard serves a vital function in termination of 
parental rights proceedings. After a court finds that a parent is unfit un-
der statutory grounds, the best interest determination acts as a 
child-centered safety valve, a way to ensure that termination would, in 

 
 8. Id. at 17-19. 
 9. In re Dailey, 8 N.W.3d at 589-90 (Welch, J., dissenting). 
 10. See id. at 589-90. 
 11. In re Dailey, 2023 WL 3560598, at *6; In re Dailey, 8 N.W.3d at 587. 
 12. See Robert H. Mnookin, Child-Custody Adjudication: Judicial Functions in the Face of 

Indeterminacy, LAW & CONTEMP. PROBS., Summer 1975, at 226, 255-56, 262 (critiquing the inde-
terminacy of the standard); Lynne Marie Kohm, Tracing the Foundations of the Best Interests of the 
Child Standard in American Jurisprudence, 10 J.L. & FAM. STUD. 337, 338, 371-72 (2008) (de-
scribing how the doctrine can be “twisted by adult interests”); see also Elizabeth S. Scott & Robert 
E. Emery, Gender Politics and Child Custody: The Puzzling Persistence of the Best Interests Stand-
ard, LAW & CONTEMP. PROBS., 2014, at 69, 72-73 (discussing deficiencies in the best interests 
standard, including, among other things, high enforcement costs and its tendency to exacerbate pa-
ternal conflict); Carl Funderburk, Best Interest of the Child Should Not Be an Ambiguous Term, 33 
CHILD.’S LEGAL RTS. J. 229, 232 (2013) (arguing that the standard is “at best . . . ambiguous and 
left to be defined by that particular court”). 

 13. See Mnookin, supra note 12, at 247, 255-56 (describing the standard as fundamentally 
indeterminate); Erica K. Salter, Deciding for a Child: A Comprehensive Analysis of the Best Interest 
Standard, 33 THEORETICAL MED. & BIOETHICS 179, 182 (2012) (criticizing courts’ inconsistency in 
their understanding and application of the standard). 
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fact, benefit the child.14 The idea was not simply to punish parents for 
their past failings, but to ensure that any decision to sever the legal bond 
between parent and child would advance the child’s long-term 
well-being, promote stability, and protect against unnecessary harm.15 
The standard was meant to be protective.  

Over time, however, it has become permissive and all too inviting. 
In many jurisdictions, it is unmoored from any meaningful guiding crite-
ria, permitting judges to weigh an open-ended list of considerations, or 
none at all.16 And even where statutes enumerate specific factors, courts 
often engage with them in a cursory or mechanical fashion, offering little 
insight into how competing considerations were weighed or why termi-
nation, rather than a less drastic alternative, was deemed necessary.17 

This Article argues that the best interest standard, as currently ap-
plied in termination of parental rights proceedings, has lost its 
child-centered purpose.18 It has evolved from a principle designed to 
protect children from unnecessary harm into a vague justification for the 
most extreme intervention the State can impose on a family. Part I brief-
ly explores how and why the best interest standard became embedded in 
termination law and traces how states have implemented the standard in 
practice.19 It shows that while some jurisdictions have attempted to pro-
vide some structure to the analysis, most have failed to offer meaningful 
guardrails, leading to widely inconsistent applications of the standard 
from one case, or one courtroom, to the next.20 

Part II then turns to a critique of the standard as it functions today.21 

Drawing on judicial opinions and scholarly critiques, it demonstrates 
how the standard’s indeterminacy invites subjectivity and bias, often fa-
voring adult-centric notions of punishing parents over what relational 

 
 14. See, e.g., In re B.T.B., 472 P.3d 827, 841 (Utah 2020) (“[A] court must start the best in-

terest analysis from the legislatively mandated position that ‘[w]herever possible, family life should 
be strengthened and preserved.’ A court may then terminate parental rights only when it concludes 
that a different option is in the child’s best interest.” (second alteration in original) (citation omitted) 
(quoting UTAH CODE ANN. § 80-4-104(12) (West 2026)); In re Montgomery, 316 S.E.2d 246, 251 
(N.C. 1984) (“The Legislature has properly recognized that in certain situations, where the grounds 
for termination could be legally established, the best interest of the child, considering the intangi-
bles, indicate that the family unit should not be dissolved.”). 

 15. See In re Montgomery, 316 S.E.2d at 250-51. 
 16. See, e.g., In re Dixson, 981 N.W.2d 62, 68 (Mich. 2022) (McCormack, C.J., dissenting) 

(“[T]he best-interests standard is capacious, allowing for individual, subjective biases about parent-
ing to drive decision-making.”). 

 17. See id. at 67 (“Nor does the statutory framework provide any guidance to courts about 
how far back to look in an assessment or how far into the future to project.”).  

 18. See infra Part II. 
 19. See infra Part I. 
 20. See infra Part I.A–C. 
 21. See infra Part II. 
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arrangement actually serves a child’s needs.22 It examines how courts 
frequently overlook critical dimensions of a child’s well-being—such as 
the continuity of meaningful relationships, the importance of familial 
identity, and the psychological harm of legal severance—in favor of ab-
stract appeals to a child’s need for permanency.23 And it highlights how 
the failure to require courts to meaningfully consider alternatives to ter-
mination, such as guardianships or other forms of legal permanency, re-
sults in children losing relationships that remain central to their emotion-
al development and sense of self.24 

Finally, Part III offers a new framework for understanding and ap-
plying the best interest standard, one that is based on research and re-
stores its original child-centered purpose.25 Part IV proposes a struc-
tured, evidence-informed approach that requires courts to engage 
directly with the specific needs and relationships of the child before 
them, rather than rely on assumptions or categorical reasoning.26 Specif-
ically, it calls for a requirement that courts not proceed to termination 
unless and until they identify an “affirmative need” to do so by compar-
ing the costs and benefits of preserving the parent-child relationship, and 
not until they fairly consider less restrictive alternatives to termination 
that could meet the child’s needs for safety and stability.27 This frame-
work emphasizes the child’s expressed preferences, the developmental 
value of maintaining important relationships, the availability of less dis-
ruptive alternatives, and the realistic prospects for achieving genuine 
stability after termination.28 The Article then applies this proposed 
framework to D.D.’s case to demonstrate how a more disciplined and 
child-focused approach could have yielded a different and better out-
come for D.D.29 

The goal of this Article is not to eliminate the best interest standard 
from termination proceedings, but to reclaim it. If interpreted with rigor, 
humility, and a commitment to the actual lived experiences of children, 
the standard can serve as a vital safeguard in our most consequential 
child welfare decisions. But if left in its current state—undefined, un-
bounded, and susceptible to intuition over evidence—it risks becoming 
little more than a rhetorical cover for irreversible loss. D.D.’s case, and 
those like it, remind us of what is at stake. 

 
 22. See infra Part II.A. 
 23. See infra Part II.B–D. 
 24. See infra Part II.B–D. 
 25. See infra Part III. 
 26. See infra Part IV. 
 27. See infra Part IV.A–C. 
 28. See infra Part IV.A–C. 
 29. See infra Part IV.D. 
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I. CURRENT APPLICATION OF THE BEST INTEREST STANDARD 

The phrase “best interest of the child” has become one of the most 
familiar and frequently invoked concepts in American child welfare 
law.30 It adorns statutes, animates judicial opinions, and cloaks decisions 
that reshape the lives of families in the name of child well-being.31 Yet 
beneath its rhetorical appeal lies a troubling reality. In most jurisdictions, 
the best interest standard lacks clear content, consistent application, or 
any real obligation to center a child’s specific needs and relationships. 

Nowhere is this more consequential than in the context of termina-
tion of parental rights (“TPR”) proceedings, where the state seeks to ir-
revocably sever a parent’s legal relationship with their child.32 In these 
cases, the determination as to whether termination serves the child’s 
“best interest” is typically the final and determinative step, a discretion-
ary assessment that either justifies termination or calls it off.33 Because 
the stakes are so high, one might expect the standard to be tightly de-
fined and rigorously applied. In fact, the opposite is often true. 

This Part briefly traces the rationale behind the best interest stand-
ard and examines how states have implemented it.34 What emerges is a 
fragmented legal landscape. Although every state requires courts to find 
that termination is in the child’s best interest before entering a TPR or-
der, they diverge dramatically on what that means and how it should be 
analyzed.35 Some states provide extensive statutory frameworks; others 
say virtually nothing.36 Some rely on judicial discretion; others attempt 
to constrain it.37 Most jurisdictions provide no mechanism for ensuring 

 
 30. See Mnookin, supra note 12, at 236-37 (discussing in the context of child custody battles 

the “overwhelming dominance” of the best interest of the child standard). 
 31. See id. 
 32. Santosky v. Kramer, 455 U.S. 745, 759-61 (1982) (highlighting that a court’s decision to 

terminate parental rights is “final and irrevocable”); Vivek S. Sankaran & Christopher E. Church, 
The Ties That Bind Us: An Empirical, Clinical, and Constitutional Argument Against Terminating 
Parental Rights, 61 FAM. CT. REV. 246, 249 (2023) (“When a court terminates parental rights, it 
permanently deprives a parent their right to direct the care of their children . . . .”). 

 33. Jennifer Ayres Hand, Note, Preventing Undue Terminations: A Critical Evaluation of the 
Length-of-Time-Out-of-Custody Ground for Termination of Parental Rights, 71 N.Y.U. L. REV. 
1251, 1266-67 (1996) (explaining that the best interest inquiry is ordinarily applied at the “disposi-
tional” stage of termination proceedings, at which the court finally determines whether termination 
or a less drastic alternative is appropriate); see also Shree Sarathy & Sherif Soliman, The 
Best-Interest Model of Termination of Parental Rights, 44 J. AM. ACAD. PSYCHIATRY & L. 493, 494 
(2016) (emphasizing that termination of parental rights constitutionally requires, at a minimum, 
clear and convincing evidence that it is in the child’s best interest). 

 34. See infra Part I. 
 35. See infra Part I.A–C. 
 36. See infra Part I.A, C. 
 37. See infra Part I.B–C. 
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that courts weigh less disruptive alternatives or consider the full spec-
trum of the child’s relational world.38 

Traditionally, states rarely—if ever—initiated termination of TPR 
proceedings.39 In fact, according to Professor Chris Gottlieb, “[t]he first 
mention of ‘termination’ of parental rights in case law does not arrive 
until the second half of the nineteenth century.”40 Gottlieb notes that 
even when children had been living with third parties for many years, 
courts would still permit parents to retain “the right to demand custo-
dy.”41 Apart from private adoption cases, in which parents voluntarily 
transferred their rights to adoptive parents, parental rights were rarely 
terminated.42  

By the mid-20th century, attitudes about termination of parental 
rights were shifting, both as it related to increasing private adoptions and 
to children in foster care.43 Lawmakers and child welfare advocates be-
gan to view foster care as a liminal space where children languished 
without permanent homes, and where efforts to reunify families some-
times extended beyond what was deemed acceptable.44 In response, 
states began amending their statutes to allow termination in a broader 
range of situations where parents had failed in some way and where con-
tinued parental rights were thought to frustrate a child’s chance at stabil-
ity and permanency.45 

New York was among the first states to make this shift explicit. In 
1959, it adopted a statute permitting termination in cases of a 
“[p]ermanently neglected child,”46 a new category that allowed courts to 
sever rights if a parent was “unwilling to maintain a real relationship 

 
 38. See infra Part I.A–B. 
 39. Chris Gottlieb, The Birth of the Civil Death Penalty and the Expansion of Forced Adop-

tions: Reassessing the Concept of Termination of Parental Rights in Light of Its History, Purposes, 
and Current Efficacy, 45 CARDOZO L. REV. 1319, 1323 (2024) (noting that, even after the enact-
ment of statutes authorizing termination of parental rights, termination remained a “rare event” for 
much of the 20th century). 

 40. Id. at 1338. 
 41. Id. at 1339. 
 42. Id. 
 43. Id. at 1348. 
 44. Id. at 1351 (demonstrating that, between 1910 and 1933, the number of children entering 

foster care had risen substantially, with many children remaining in “foster care limbo” far beyond 
their intended temporary stays); Red Tape Called Bar to Adoptions, N.Y. TIMES, Sept. 30, 1955, at 
28 (“A jungle-like legal tangle and ‘paralyzing inertia’ keep thousands of foster children from en-
joying the benefits of adoption . . . .”). 

 45. Gottlieb, supra note 39, at 1321, 1348-49 (noting that in the 1940s and 1950s, policymak-
ers created statutes that detached decisions on terminating rights from adoption proceedings and 
created stand-alone termination proceedings); see also, e.g., Act of Apr. 15, 1959, ch. 450, 1959 
N.Y. Laws 1239, 1240 (codified as amended at N.Y. SOC. SERV. LAW § 384-b (McKinney 2024)). 

 46. See ch. 450, 1959 N.Y. Laws at 1240. 
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with their children” if doing so was deemed in the child’s best interest.47 
The author of the legislation made clear that the purpose of the new 
standard was to balance parents’ rights with children’s needs, and to en-
sure that children who could not safely return home would not remain in 
limbo indefinitely.48 The U.S. Children’s Bureau recommended that oth-
er states follow New York’s lead.49  

Through the 1960s and 1970s, statutes were revised to reflect a 
two-step approach: first, proof of grounds for termination (such as abuse, 
neglect, or abandonment); second, a determination that termination 
would serve the child’s best interest.50 Once both were proven, the State 
could terminate parental rights and start moving toward finalizing an 
adoptive home for the child.51 

Federal policy soon accelerated this trend. The Adoption Assistance 
and Child Welfare Act of 1980 and, later, the Adoption and Safe Fami-
lies Act of 1997 (“ASFA”), incentivized states to expedite permanency 
planning, which often meant termination and adoption.52 Unsurprisingly, 
after the passage of the ASFA in 1997, the number of terminations in the 
United States skyrocketed.53 Since then, the United States has terminated 
parental rights to over two million children, more than 50,000 each 
year.54  

 
 47. Shad Polier, Amendments to New York’s Adoption Law: The “Permanently Neglected” 

Child, CHILD WELFARE, July 1959, at 1, 1-2. 
 48. Gottlieb, supra note 39, at 1363 (“Because foster care was supposed to be temporary, the 

parent’s failure to take steps to regain custody was seen as a basis to terminate parental rights so that 
the children’s interests could be pursued through adoption.”). 

 49. Id. (describing how the U.S. Children’s Bureau issued a legislative guide encouraging 
other states to pass similar statutes to expand grounds for terminating parental rights). 

 50. Id. at 1374 (“Statutes routinely mandate that courts conduct a threshold inquiry into pa-
rental fitness and, if unfitness is found, then conduct a distinct inquiry into whether it is in the 
child’s best interests to terminate parental rights.”). 

 51. Id. at 1373-75. 
 52. See id. at 1320, 1370-71 (emphasizing that after enactment of the ASFA, the “entire foster 

care system [became] structured around the threat of terminating parental rights.”). 
 53. Id. at 1329-30 (indicating that the likelihood of termination of parental rights nearly dou-

bled for children between 2000 and 2016). 
 54. See ASFA 25 Years Later: Time for Repeal, CTR. FOR THE STUDY OF SOC. POL’Y, (Nov. 

15, 2022), https://cssp.org/asfa-25-years-later-time-for-repeal [https://perma.cc/J4W4-RKRX] 
(“Since 1997, the rights of more than two million children’s parents have been terminated by courts 
across the United States.”); Sankaran & Church, supra note 32, at 249-50 (reporting that U.S. child 
protection systems terminate parental rights more than 50,000 times annually); “If I Wasn’t Poor, I 
Wouldn’t Be Unfit”: The Family Separation Crisis in the U.S. Child Welfare System, HUM. RTS. 
WATCH, (Nov. 17, 2022), https://www.hrw.org/report/2022/11/17/if-i-wasnt-poor-i-wouldnt-be-
unfit/family-separation-crisis-us-child-welfare [https://perma.cc/7KGN-VPCY] (“In 2019, the par-
ents of about 62,000 children had their parental rights terminated . . . .”); Chloe Jones, 1 in 100 Kids 
Lose Legal Ties to Their Parents by the Time They Turn 18. This New Bill Aims to Help, PBS 
NEWS, (Jan. 3, 2022, 4:30 PM), https://www.pbs.org/newshour/nation/1-in-100-kids-lose-legal-ties-
to-their-parents-by-the-time-they-turn-18-this-new-bill-aims-to-help [https://perma.cc/CVR2-PLP4] 
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But despite this shift to permit termination of parental rights in a 
broader array of cases, the introduction of the best interest standard was 
intended to serve as a safety valve for children, to ensure that even when 
there was proof that a parent was unfit, termination would only be ap-
propriate where it would benefit children in some concrete way. For ex-
ample, the Illinois Court of Appeals observed that  

Tempting as it may be to focus on what a parent has done wrong, at the 
best interest stage of the termination proceedings, the court must select 
the approach that best provides for the child’s well-being without 
adopting a view aimed toward punishing the parent’s transgressions. 
The purpose of the best interest hearing is to minimize further damage 
to the child.55  

The New Jersey Supreme Court similarly noted that “the purpose of 
termination is always to effectuate the best interests of the child, not the 
punishment of the parent.”56  

Consistent with these statements, the Supreme Court of North 
Carolina recognized that the best interests of the child might warrant 
denying a request for termination even where a parent is unfit.57 It noted 
that “[t]he Legislature has properly recognized that in certain situations, 
where the grounds for termination could be legally established, the best 
interests of the child, considering the intangibles, indicate that the family 
unit should not be dissolved.”58 In other words, the best interest standard 
serves an important tailoring function to ensure that even where a parent 
is deemed unfit, termination occurs only when absolutely necessary to 
safeguard the child’s interests.59 

Despite its critical role in preventing the needless termination of a 
parent’s rights, the incorporation of the best interest standard in state law 
has developed haphazardly. Every jurisdiction purports to honor a 
child’s best interest as the final checkpoint before terminating parental 
rights. Yet beneath that universal pledge lies a fractured and troubling 
legal landscape. An examination of state statutes and case law reveals 
three primary statutory models that legislatures have enacted to carry out 

 
(reporting that about 1 in 100 U.S. children will experience termination of parental rights by age 18, 
suggesting a cumulative total in the millions). 

 55. In re B.B., 899 N.E.2d 469, 479 (Ill. App. Ct. 2008).  
 56. In re Guardianship of K.H.O., 736 A.2d 1246, 1252 (N.J. 1999) (citing In re Guardianship 

of A.A.M., 634 A.2d 116, 125 (N.J. Super. Ct. App. Div. 1993) (Kestin, J., concurring)). 
 57. In re Montgomery, 316 S.E.2d 246, 251 (N.C. 1984).  
 58. Id.; see also Ex parte Bodie, 377 So. 3d 1051, 1068 (Ala. 2022) (Parker, C.J., concurring) 

(observing that the best interest evaluation acts “as a backstop, a final check on the government’s 
power, to ensure that termination is not only permitted but also prudent” (citing D.M.P. v. State 
Dep’t of Hum. Res., 871 So. 2d 77, 95 & n.17 (Ala. Civ. App. 2003) (plurality opinion))). 

 59. In re Montgomery, 316 S.E.2d at 251. 
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the best-interest analysis: (1) statutes that provide no or minimal guid-
ance; (2) statutes that offer illustrative but permissive factor lists; and (3) 
statutes that mandate consideration of enumerated factors.60 Though dif-
fering in form, all three approaches fail in substance. None reliably en-
sure that courts ground their decisions in an empirically sound, 
child-centered evaluation of whether termination will produce concrete 
benefits for the child in question. 

A. Limited or No Statutory Guidance 

In a few states, there is no statutory language requiring courts to 
find that termination is in a child’s best interest before parental rights 
can be severed.61 In these jurisdictions, courts have stepped in to impose 
that requirement. For example, while Wyoming’s statute enumerates 
grounds for termination, it is silent on best-interest analysis.62 The Wy-
oming Supreme Court has intervened via case law to require a two-part 
inquiry—an analysis on statutory grounds plus a best interest determina-
tion—yet it has not provided a roadmap for how to perform that latter 
analysis.63 The same is true in New Hampshire and North Dakota: their 
statutes omit a best-interest requirement, but courts have read it in.64 

A larger group of states contain perfunctory best-interest clauses in 
their TPR statutes but do not define the standard in any way.65 In these 

 
 60. See infra Part I.A–C. 
 61. See, e.g., WYO. STAT. ANN. § 14-2-309 (2026); N.D. CENT. CODE § 27-20.3-20 (2026); 

N.H. REV. STAT. ANN. § 170-C:5 (2026). 
 62. See WYO. STAT. ANN. § 14-2-309.  
 63. See In re R.A.A., 384 P.3d 1156, 1161 (Wyo. 2016) (holding that the court could not 

reach the best-interest inquiry until the statutory grounds for termination were met); In re F.M., 163 
P.3d 844, 850-51 (Wyo. 2007) (finding that, although the State presented evidence that termination 
could serve the child’s best interest, it failed to establish the requisite statutory grounds for termina-
tion); In re M.N., 171 P.3d 1077, 1081 (Wyo. 2007) (requiring Wyoming courts to strictly adhere to 
the terms of the parental termination statute rather than assuming termination was in the child’s best 
interest); In re Z.M.E.T.S., 276 P.3d 392, 397, 399 (Wyo. 2012) (emphasizing that the statutory 
bases for termination are separate from and independent of the best-interest determination, and af-
firming termination of a mother’s rights to her children where both requirements were satisfied). 

 64. See In re Matthew G., 469 A.2d 1365, 1366-67 (N.H. 1983); In re William A., 705 A.2d 
1196, 1197-98 (N.H. 1998); In re A.M.A., 439 N.W.2d 535, 539 (N.D. 1989). 

 65. ALA. CODE § 12-15-319(a) (2026); ARIZ. REV. STAT. ANN. § 8-533 (2026); COLO. REV. 
STAT. § 19-3-604 (2025); DEL. CODE ANN. Tit. 13, § 1103(a) (2026); IND. CODE § 31-35-1-4 
(2026); KAN. STAT. ANN. § 38-2269(g)(1) (2025); LA. CHILD. CODE ANN. art. 1037(B)(1) (2025); 
ME. REV. STAT. ANN. tit. 22, § 4055 (2026); MASS. GEN. LAWS ch. 119, § 26 (2026); id., ch. 210, 
§ 3; MICH. COMP. LAWS § 712A.19b (2025); MINN. STAT. § 260C.301, subdiv. 7 (2025); MISS. 
CODE ANN. § 93-15-123 (2026); NEB. REV. STAT. § 43-292 (2026); N.M. STAT. ANN. § 32A-4-28 
(2026); N.Y. FAM. CT. ACT § 631 (Consol. 2026); NEV. REV. STAT. § 128.105 (2026); OKLA. STAT. 
tit. 10A, § 1-4-904 (2026); OR. REV. STAT. § 419B.500 (2026); 23 PA. CONS. STAT. § 2511(b) 
(2026); S.C. CODE ANN. § 63-7-2570 (2026); S.D. CODIFIED LAWS § 26-8A-27 (2026); TEX. FAM. 
CODE ANN. § 161.001 (West 2025); UTAH CODE ANN. § 80-4-301 (LexisNexis 2026); VA. CODE 
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jurisdictions, judges are left to fill in the gaps using their own instincts 
and biases. This vacuum of guidance invites inconsistent, opaque, and 
potentially prejudicial outcomes. 

Appellate courts in some of these jurisdictions have attempted to 
fill the statutory silence. The Delaware Supreme Court, for instance, 
permits trial courts to borrow factors from private custody law when 
evaluating best interests in a TPR case.66 Michigan’s Court of Appeals 
has offered an illustrative list of factors that courts may consider, includ-
ing: “the child’s bond to the parent, the parent’s parenting ability, the 
child’s need for permanency, stability, and finality, and the advantages 
of a foster home over the parent’s home” along with consideration of 
domestic violence history, case plan compliance, visitation history, the 
child’s well-being in care, and adoptive prospects.67 Similarly, the Texas 
Supreme Court has outlined a widely cited set of factors, including “the 
desires of the child,” “the emotional and physical needs of the child,” 
dangers faced by the child, “the parental abilities of the individuals seek-
ing custody,” and “the stability of the home or proposed placement.”68 
These appellate efforts aim to give trial courts some guardrails in mak-
ing their best-interest determinations. But because the statutes remain 
silent or vague, there is no mandate to consider these factors, nor is there 
any requirement that courts explain how they reached their conclusions. 

B. Permissive Statutory Guidance 

To mitigate the arbitrariness of open-ended statutes, several state 
legislatures have enacted laws that enumerate factors a judge may con-
sider.69 While these permissive lists seemingly offer a middle ground be-
tween flexibility and structure, in reality they invite the same kind of ar-
bitrariness as the first category of statutes since the factors are optional.70 

For example, Alaska allows judges to consider the likelihood of re-
unification, the parent’s rehabilitation efforts, “the harm caused to the 
child,” and other conditions.71 But it imposes no obligation to weigh 

 
ANN. § 16.1-283 (2026); WASH. REV. CODE § 13.34.132 (2026); W. VA. CODE § 49-4-604(c) 
(2026). 

 66. Powell v. Dep’t of Servs. for Child., Youth & Their Fams., 963 A.2d 724, 733-35 (Del. 
2008) (considering, among other things, the wishes of the child’s parents, the child’s wishes, and the 
mental and physical health of all persons involved in their best-interest analysis). 

 67. In re White, 846 N.W.2d 61, 68 (Mich. Ct. App. 2014) (quoting In re Olive/Metts Minors, 
823 N.W.2d 144, 148-49 (Mich. Ct. App. 2012)). 

 68. Holley v. Adams, 544 S.W.2d 367, 371-72 (Tex. 1976). 
 69. See, e.g., ALASKA STAT. § 47.10.088(b)–(c) (2024); IOWA CODE § 232.116(2) (2026); 

TENN. CODE ANN. § 36-1-113(i)(1) (2025). 
 70. See ALASKA STAT. § 47.10.088(b); TENN. CODE ANN. § 36-1-113(i)(1). 
 71. ALASKA STAT. § 47.10.088(b). 
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those factors explicitly.72 Iowa’s statute similarly outlines relevant ele-
ments, such as the child’s “integration into a foster family” and the par-
ent’s mental health, but stops short of requiring findings on any specific 
item.73 Tennessee offers perhaps the most extensive list—twenty sepa-
rate factors—but characterizes them as non-exclusive and gives courts 
permission to disregard any deemed inapplicable.74 Tennessee law mere-
ly requires that courts identify “all factors considered . . . to be applica-
ble” and that each considered factor be “supported by specific findings 
of fact.”75 In these states, courts might have more guidance than in the 
minimalist jurisdictions. But because the lists are permissive, their utility 
hinges on judicial discretion, an approach that remains vulnerable to in-
consistency and implicit bias. 

C. Mandatory Factors 

In response to concerns about discretion and transparency, some 
legislatures have adopted statutes that require judges to consider enu-
merated factors and make findings on each.76 For example, North Caro-
lina requires courts to assess: “(1) [t]he age of the juvenile; (2) [t]he like-
lihood of adoption;” (3) whether termination will aid in achieving the 
permanent plan; (4) the bond with the parent; and (5) the quality of the 
relationship with the proposed permanent placement.77 Missouri law 
mandates consideration of “emotional ties to the birth parent,” visitation 
history, financial support, likelihood of parental adjustment with further 
services, and whether the parent has committed acts subjecting the child 
to harm, among other factors.78 Some states, such as California, Con-
necticut, Florida, and Illinois, require trial courts to consider far more 

 
 72. See id. 
 73. IOWA CODE § 232.116(2) (directing courts to give “primary consideration” to the child’s 

“safety,” their “long-term nurturing and growth,” as well as their “physical, mental, and emotional” 
needs, without clarifying the relative weight to be assigned to each factor). 

 74. TENN. CODE ANN. § 36-1-113(i)(1)–(3). 
 75. Id. § 36-1-113(i)(3). 
 76. ARK. CODE ANN. § 9-35-325(b)(3) (2025); CAL. WELF. & INST. CODE § 366.26 (West 

2026); CONN. GEN. STAT. § 45a-717 (2026); D.C. CODE § 16-2353 (2026); FLA. STAT. § 39.810 
(2025); GA. CODE ANN. § 15-11-310(b) (West 2026); 705 ILL. COMP. STAT. 405/1-3(4.05) (2026); 
KY. REV. STAT. ANN. § 625.090(3) (West 2026); MD. CODE ANN., FAM. LAW § 5-323(d) (West 
2026); MO. REV. STAT. § 211.447 (2026); N.J. STAT. ANN. § 30:4C-15.1(a) (West 2026); N.C. GEN. 
STAT. § 7B-1110 (2026); 15 R.I. GEN. LAWS § 15-7-7(c) (2026); VT. STAT. ANN. tit. 33, § 5114 
(2026); WIS. STAT. § 48.426 (2026). 

 77. N.C. GEN. STAT. § 7B-1110(a)(1)–(5). 
 78. MO. REV. STAT. § 211.447. 
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extensive lists—dozens of factors ranging from the timeliness of ser-
vices offered to the child’s emotional and behavioral needs.79 

A subset of jurisdictions, such as Hawaii, Montana, and Nevada, 
add another layer by creating statutory presumptions that termination is 
in a child’s best interest if the child has spent a certain period of time in 
foster care.80 For example, Nevada presumes that TPR is in the child’s 
best interest if a child has been in foster care for fourteen of “any [twen-
ty] consecutive months.”81 While intended to promote permanency, 
these presumptions risk displacing individualized analysis in favor of 
bureaucratic timelines. 

What emerges from this survey is a troubling patchwork. Some 
states offer judges almost no guidance; others offer lengthy lists that 
judges may ignore; still others impose mandatory checklists but often 
emphasize efficiency and timelines over the child’s lived experience.82 

Across all three models, there is a common failing: none ensure that 
courts conduct a rigorous, child-specific inquiry into whether termina-
tion will genuinely enhance the child’s well-being. Instead, these stand-
ards often serve as window dressing for deeply discretionary and some-
times perfunctory rulings. The next Part explores the real-world 
consequences of this legal incoherence: arbitrary outcomes, misaligned 
priorities, and decisions that, too often, fail the very children they are 
meant to protect.83 

II. WHY THE CURRENT BEST INTEREST FRAMEWORK FAILS CHILDREN 

The previous Part surveyed the statutory architecture of 
best-interest determinations across jurisdictions, revealing a superficial 
commitment to child welfare that masks wide variations in both sub-
stance and application.84 In sum, existing statutory frameworks—
whether silent, permissive, or mandatory—fail to ensure that 
best-interest determinations are grounded in developmental science, rela-
tional realities, and the individual needs of the child before the Court.85 
They leave too much to judicial intuition, elevate procedural form over 

 
 79. See CAL. WELF. & INST. CODE § 366.26; CONN. GEN. STAT. § 45a-717; FLA. STAT. 

§ 39.810; 705 ILL. COMP. STAT. 405/1-3(4.05). 
 80. See HAW. REV. STAT. § 587A-33(i) (2026); MONT. CODE ANN. § 41-3-604(1) (2025); 

NEV. REV. STAT. § 432B.590(8) (2026). 
 81. NEV. REV. STAT. § 432B.590(8). 
 82. See supra Part I.A–C. 
 83. See infra Part II. 
 84. See supra Part I. 
 85. See infra Part II.A–C and text accompanying notes 93-95, 106-07, and 112. 
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substantive analysis, and prioritize system metrics over human experi-
ence.86 

This Part offers a critique of these frameworks and the jurispruden-
tial culture they have shaped.87 It begins with an examination of how dif-
ferent statutory models falter in practice.88 It then situates those statutory 
weaknesses within a broader critique from judges and scholars who have 
long argued that the best interest standard, in its current form, is too in-
determinate, too discretionary, and too susceptible to bias.89 Together, 
these failings create a child welfare regime that too often punishes im-
perfection rather than promotes well-being. 

A. Silent or Minimally Defined Statutes: Discretion Untethered 

As discussed above in Part I.A., in a significant number of states, 
statutes governing TPR proceedings make only cursory reference to the 
best interests of the child, or omit the requirement altogether.90 In these 
jurisdictions, statutes either simply mention the phrase “best interests” or 
courts have read the requirement into the statute through case law.91 But 
even when appellate courts offer guidance through illustrative factor 
lists, the absence of legislative specificity leaves trial courts with un-
bounded discretion.92 Judges may construct their own conception of a 
child’s best interests without any obligation to consider the child’s voice, 
developmental stage, or psychological well-being.93 

This discretion often results in decisions that reflect judicial intui-
tion rather than empirical insight. While the child’s need for permanency 
is frequently considered, other crucial dimensions of well-being—
relational continuity, attachment bonds, trauma history, and sibling and 
kin connections—are often unmentioned in the record.94 What emerges 

 
 86. See infra Part II.A–C and text accompanying notes 96-97 and 101-05. 
 87. See infra Part II.A–D. 
 88. See infra Part II.A–C. 
 89. See infra Part II.D. 
 90. See supra Part I.A. 
 91. See, e.g., WYO. STAT. ANN. § 14-2-309 (2026); In re R.A.A., 384 P.3d 1156, 1161 (Wyo. 

2016); N.H. REV. STAT. ANN. § 170-C:5 (2026); In re Matthew G., 469 A.2d 1365, 1366-67 (N.H. 
1983); N.D. CENT. CODE § 27-20.3-20 (2026); In re A.M.A., 439 N.W.2d 535, 539 (N.D. 1989). 

 92. See supra Part I.A. 
 93. See supra Part I.A. 
 94. See, e.g., In re Aaron D., 691 N.W.2d 164, 174-76 (Neb. 2005) (reversing termination of a 

mother’s parental rights where the trial court failed to consider key evidence relevant to the child’s 
best interests, such as testimony from the child’s therapist, support workers, foster parents, or teach-
ers, as well as other mitigating factors bearing on the mother’s ability to effectively parent); In re 
Welfare of Child of J.R.R., 943 N.W.2d 661, 670 (Minn. Ct. App. 2020) (reversing a trial court’s 
decision to terminate, noting “the TPR file simply lacks any identification of the historical facts 



504 HOFSTRA LAW REVIEW [Vol. 54:491 

is not a child-centered inquiry, but an adult-centered narrative focused 
on parental failings or timelines.95 Without statutory anchors, courts are 
more likely to rely on stereotypical assumptions about what constitutes a 
good or “fit” parent.96 These assumptions may reflect cultural, racial, or 
class-based norms, rather than the child’s actual lived experience.97 In 
this way, the absence of standards does not produce flexibility; it pro-
duces arbitrariness. 

Moreover, this discretion allows for profoundly different outcomes 
in cases with nearly identical facts.98 A parent who has maintained 
partial contact and shown measurable progress may retain rights in one 
courtroom but lose them in another.99 One judge may be okay with 
guardianships as a form of permanency, while another may feel that a 
guardianship is not permanent enough.100 The deciding factor is often 
not the child’s needs but the judge’s philosophy about what might be 
best for a child. Worse still, judges operating under vague statutory 
mandates may unconsciously adopt a punitive lens, viewing the 
best-interest phase as an opportunity to hold the parent accountable, 

 
necessary to allow an informed decision regarding whether termination of mother’s parental rights 
was in the child’s best interests”). 

 95. See infra Part II.C. 
 96. Mariela Olivares, The Unpragmatic Family Law of Marginalized Families, 136 HARV.  L.  

REV.  F.  363, 367, 374-75 (2023) (observing that family courts often default to middle-class norms 
in evaluating parental fitness, thereby disadvantaging families of color, immigrant families, and 
those experiencing poverty). 

 97. Id. at 374-75; see also In re Guardianship of K.L.F., 608 A.2d 1327, 1333 (N.J. 1992) (“If 
child-placement decisions are based solely on the need for continuity in care the results can be espe-
cially harsh on parents with few resources, who should not be put under siege by social welfare 
agencies.”). 

 98. See John Schuerman et al., Decisions on Placement and Family Preservation: Agreement 
and Targeting, 23 EVALUATION REV. 599, 605-08 (1999) (noting that expert placement decisions in 
response to identical case vignettes ranged from 39% to 87%, suggesting that placement decisions 
involve a substantial degree of chance). 

 99. Compare In re Aaron D., 691 N.W.2d at 171, 175-76 (reversing termination of a mother’s 
parental rights based on the mother’s improving parenting skills and the potential harm to the child 
of severing family ties, despite the trial court’s determination that she was unable to control her 
child or properly prepare her home for reunification), with In re Guardianship of K.H.O, 736 A.2d 
1246, 1258 (N.J. 1999) (terminating parental rights despite the mother maintaining contact through 
regular supervised visitation and showing positive signs in treatment, emphasizing the child’s stabil-
ity and the parent’s unresolved addiction issues). 

 100. An example of how different judges can sharply disagree on what arrangements are “per-
manent” enough is offered in Ex parte T.V., 971 So. 2d 1 (Ala. 2007), where a divided Alabama 
Supreme Court reversed a trial court’s termination of parental rights. Id. at 10. The majority ruled 
that the child’s placement in a guardianship was a viable alternative to termination, while three jus-
tices dissented. Id. One of those dissenting justices objected that the majority was not recognizing 
“the importance of stability, security, and permanency” and quoted language from the Nebraska 
Supreme Court emphasizing that “[t]he concept of permanency is not simply a ‘buzzword.’” Id. at 
12 (Stewart, J. dissenting) (quoting In re Sunshine A., 602 N.W.2d 452, 460 (Neb. 1999)). 
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rather than to assess what outcome would best serve the child.101 In such 
cases, termination becomes an act of moral condemnation rather than a 
tool for serving the child’s well-being.102 

B. Permissive Factor Lists: A Mirage of Rigor 

As laid out in Part I.B, some states attempt to structure the 
best-interest inquiry through statutory lists of factors that courts “may 
consider” or “may include.”103 At first glance, these frameworks appear 
more child-focused than those offering no guidance at all. They provide 
courts with a menu of considerations, such as the child’s emotional ties, 
the parent’s mental health, the likelihood of adoption, or the child’s ad-
justment to placement.104 But this flexibility is precisely the problem. 
Because the lists are non-mandatory, courts are free to emphasize some 
factors while ignoring others entirely. And they often do so without ex-
planation.105 

This discretionary structure produces a veneer of analytical legiti-
macy. Judges can cite the existence of a statutory framework to suggest 
rigor, while still reaching conclusions that are unanchored to the child’s 
specific needs. The best-interest analysis becomes an exercise in narra-
tive construction: highlighting parental shortcomings or foster care pro-
gress while omitting contrary evidence, such as sustained parent-child 
visits, cultural connection, or the child’s own stated preferences. 

The child’s internal experience—the grief of separation, the fear of 
being cut off from biological kin, and the confusion of legal ambiguity—
is rarely addressed in these proceedings.106 Factors known to be central 
to child well-being, such as sibling relationships, trauma-informed 
connections, and the child’s voice, are often absent from the court’s 

 
 101. In re Guardianship of A.A.M., 634 A.2d 116, 125 (N.J. Super. Ct. App. Div. 1993) (Kes-

tin, J., concurring) (“[T]he purpose of termination is to protect the child from future harm from the 
‘parental relationship,’ not to punish the parent for past transgressions against the child in utero or 
in esse.” (citation omitted)). 

 102. See id. 
 103. See, e.g., ALASKA STAT. § 47.10.088(b)–(c) (2024); IOWA CODE § 232.116(2) (2026); 

TENN. CODE ANN. § 36-1-113(i)(1) (2025). 
 104. See ALASKA STAT. § 47.10.088(b)–(c); IOWA CODE § 232.116(2); TENN. CODE ANN. 

§ 36-1-113(i)(1)–(3). 
 105. See, e.g., In re Bentley E., 703 S.W.3d 298, 303-04 (Tenn. 2024) (explaining that, despite 

statutory language requiring trial courts to make “specific findings of fact and conclusions of law,” 
the trial court erred in terminating the parent’s rights after making several “conclusory statements,” 
including that it had “considered all factors” and it was “in the best interest that the Petition for 
Adoption be approved.” (emphasis in original)).  

 106. Shanta Trivedi, The Harm of Child Removal, 43 N.Y.U. REV. L. & SOC. CHANGE 523, 
531-34, 560-62 (2019) (explaining that most jurisdictions remove children without requiring con-
sideration of the extensive harms these removals cause to the child’s mental and emotional health). 
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reasoning. Even when such elements are listed in the statute, the 
permissive language permits judges to disregard them, rendering these 
child-focused considerations optional in practice.107 

Moreover, these lists often reinforce adult-centric frames. Courts 
frequently fixate on whether the parent has completed a service plan, 
maintained housing, or secured employment.108 While these may be rel-
evant indicators of parental fitness to personally care for their child, they 
do not answer the core question: will termination promote or undermine 
this child’s healthy development? In many cases, the answer is never 
clearly articulated. Instead, termination is rationalized through procedur-
al benchmarks or service compliance, not through a transparent inquiry 
into the child’s emotional, psychological, or cultural needs. 

By allowing courts to bypass key relational factors and avoid a ho-
listic assessment of harm, these permissive statutes too often serve insti-
tutional efficiency and adult accountability rather than child-centered 
justice. They are not neutral. They privilege certain kinds of evidence 
and exclude others. And in doing so, they perpetuate a model of TPR 
decision making that is more punitive than protective. 

C. Mandatory Factor Lists: Procedural Compliance Without Substantive 
Depth 

As explained in Part I.C. above, some states have responded to con-
cerns about discretion by mandating that courts consider enumerated 
factors and make findings on each.109 While this structure appears to of-
fer rigor, it often encourages rote proceduralism rather than meaningful 
engagement with the child’s lived experience. Judges can mechanically 
cite statutory factors, such as a parent’s case plan compliance or the 
child’s adoptability, without grappling with deeper questions about the 
child’s emotional well-being, relational continuity, or identity for-
mation.110 

These mandatory frameworks invite an adult-centric logic that fo-
cuses on a parent’s actions, as opposed to a child’s perspective about 
whether termination serves their interests. For example, statutes may 
emphasize the parent’s rehabilitative efforts, their income stability, or 

 
 107. Id. at 560-61. 
 108. See Casey K. v. State, 311 P.3d 637, 648-49 (Alaska 2013) (affirming the trial court’s 

finding that termination was in the child’s best interests because of the mother’s challenges with 
“working a case plan, steady employment, . . . [and finding] stable housing”); Sherman B. v. State, 
310 P.3d 943, 955 (Alaska 2013) (affirming best interests finding due to father’s “repeated failure to 
show . . . commitment to a case plan.”). 

 109. See supra notes 76-79 and accompanying text. 
 110. See supra Part II.C. 
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history of conduct, as if the core questions were whether the parent has 
improved or whether the system has a plan for adoption.111 But these 
considerations shift the focus away from the child’s point of view. They 
fail to ask important questions: what relationships matter most to this 
child? How does the child make sense of their identity, family history, or 
cultural heritage? What harm might result from cutting off a parent, sib-
ling, or grandparent who has been a consistent presence, even if imper-
fect? 

Critically, many of these statutes omit the factors that research 
shows are most determinative for children’s well-being, such as their 
developmental need for relational stability, their preferences as devel-
opmentally appropriate, their connection to culture and community, and 
the cumulative impact of trauma from multiple placements or separa-
tions.112 Instead, they elevate system-centered goals like “permanency” 
and “finality,” often interpreted to mean adoption, even when the child is 
not being adopted or does not wish to be.113 

In this way, the best-interest determination frequently functions less 
as a child-centered inquiry than as a procedural vehicle for enacting 
adult-centered outcomes. It allows courts to rationalize termination by 
pointing to a checklist, rather than showing how severance would specif-
ically benefit the child before them. Worse, in practice, this structure of-
ten facilitates punitive decision-making. Courts can use the best-interest 
finding to justify terminating rights based on a parent’s past noncompli-
ance or perceived moral failings, rather than the child’s current needs. A 
parent may be found to have “failed” the system—missed visits, re-
lapsed in recovery, failed to secure housing—while the child remains 
bonded and hopeful for reunification. Yet, because the checklist can be 
satisfied through evaluation of a parent’s past performance or progress 

 
 111. See ALASKA STAT. § 47.10.088(b)(2), (5) (2024) (allowing consideration of the parent’s 

rehabilitative efforts); IOWA CODE ANN. § 232.116(2)(a) (2026) (allowing consideration of “the 
parent’s mental capacity or mental condition”); TENN. CODE ANN. § 36-1-113(i)(1)(C), (K) (2025) 
(listing the parent’s income stability, housing, and use of available services as relevant factors for 
whether rights should be terminated); KY. REV. STAT. ANN. § 625.090(3)(c)–(d) (West 2026) (re-
quiring courts to consider a parent’s reasonable reunification efforts and parental adjustment); MD. 
CODE ANN., FAM. LAW § 5-323(d)(2) (West 2026) (encouraging courts to consider results of paren-
tal adjustment and whether additional services would be effective). 

 112. See infra Part III (summarizing interdisciplinary child welfare research on key determi-
nants of child well-being). 

 113. See, e.g., D.C. CODE § 16-2353 (2026); CAL. WELF. & INST. CODE § 366.26 (West 2026); 
see also In re Dailey, 8 N.W.3d 587, 589 (Mich. 2024) (Welch J., dissenting) (“[T]he trial court 
may consider . . . the child’s need for permanency, stability, and finality . . . .”). 
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toward system-defined goals, the child’s relational and emotional reality 
may be rendered legally irrelevant.114 

Moreover, some statutes codify presumptions, such as those treat-
ing time in foster care as a proxy for best interest, that replace individu-
alized analysis with bureaucratic timelines.115 For example, Nevada’s 
presumption that termination is in the child’s best interest after fourteen 
of twenty months in care,116 encourages severance not because the child 
has been harmed, but because the calendar has run.117 This turns the 
best-interest inquiry into an administrative endpoint rather than a safe-
guard for the child’s well-being. 

In short, even the most structured regimes replicate the same foun-
dational flaw: they substitute procedural compliance for substantive, 
child-specific inquiry. They are not rooted in the science of child devel-
opment, do not reflect an understanding of trauma, attachment, or identi-
ty, and too often serve institutional or adult goals at the expense of the 
child’s enduring relationships and long-term well-being. 

D. Judicial and Academic Skepticism 

Critiques, from both judges and academics, of the existing approach 
to the best interest inquiry abound. These judicial and scholarly critiques 
highlight that the best interest standard, as currently constructed, is too 
vague, too malleable, and too adult-centered to reliably serve the chil-
dren it purports to protect.118  

Judges across the country have expressed concerns that the best in-
terest standard is too vague to constrain discretion, too broad to ensure 
consistency, and too malleable to guarantee justice.119 Perhaps most 

 
 114. See, e.g., In re Guardianship of K.H.O, 736 A.2d 1246, 1254, 1260 (N.J. 1999) (terminat-

ing parental rights despite the mother maintaining contact through regular supervised visitation and 
showing some positive signs in treatment, emphasizing the mother’s historical inability to take re-
sponsibility for the child’s parental care or provide a safe and stable home in addition to the moth-
er’s history of drug addiction). 

 115. See supra note 80 and accompanying text. 
 116. NEV. REV. STAT. ANN. § 432B.590(8) (2026). 
 117. See id. 
 118. See Anne L. Alstott et al., Psychological Parenthood, 106 MINN. L. REV. 2363, 2365 

(2022) (“[S]cholars, judges, lawyers, and activists have criticized the best interests standard for dec-
ades, largely on the ground that the standard is without content—an empty vessel to be filled with 
the normative commitments of those applying it.”).  

 119. See e.g., In re Brooks, 618 P.2d 814, 822 (Kan. 1980) (rejecting best-interest precedent 
that mandates courts to “explore and specifically eliminate alternative remedies” prior to termina-
tion, on the ground that such a requirement is “unrealistic and could be disastrous”); In re Custody 
of Smith, 969 P.2d 21, 30-31 (Wash. 1998) (finding the best interest standard constitutionally insuf-
ficient when applied without showing-of-harm requirements); Pleasant v. Pleasant, 628 N.E.2d 633, 
634, 642 (Ill. App. Ct. 1993) (finding a trial court judge “improperly based his decision on [sexual 
orientation],” an “irrelevant” factor). 



2026] RECONSTRUCTING THE “BEST INTERESTS” INQUIRY 509 

damningly, judges themselves have acknowledged that the standard can 
serve as a pretext for adult-centric or punitive decision-making rather 
than a meaningful safeguard for children.120 

At the federal level, the U.S. Supreme Court has repeatedly ex-
pressed concern over the indeterminacy of the best interest standard. In 
Lassiter v. Department of Social Services,121 Justice Blackmun observed 
that the standard “offers little guidance to judges, and may effectively 
encourage them to rely on their own personal values.”122 He also noted 
that the standard is “imprecise and open to the subjective values of the 
judge.”123 

Similarly, in Smith v. Organization of Foster Families,124 Justice 
Brennan highlighted how the best interest standard can cloak systemic 
class bias.125 He elaborated that the standard may allow “social workers 
of middle-class backgrounds, perhaps unconsciously, . . . to favor con-
tinued placement in foster care with a generally higher-status family” 
because of a “bias that treats the natural parents’ poverty and lifestyle as 
prejudicial to the best interests of the child.”126  

Several state appellate courts have echoed and amplified concerns 
about the best interest standard’s subjectivity and its susceptibility to 
misuse. For example, the Washington Supreme Court noted that the 
standard is particularly “susceptible to class- and race-based biases.”127 
The Washington Supreme Court also warned against interpreting the 
standard as permitting the State to “break up stable families and redis-
tribute its infant population to provide each child with the ‘best fami-
ly.’”128 The Nevada Court of Appeals noted that “although it is among 
the most widely used family law terms, the best interests of the child 
standard can be imprecise, changing meaning from one context to the 
next.”129  

 
 120. See Pleasant, 628 N.E.2d at 642 (“In making his [best interest] findings, the judge im-

properly relied on his personal belief that homosexuality creates serious endangerment. . . . We are 
disturbed by the judge’s numerous homophobic comments.”); Smith v. Org. of Foster Fams. for 
Equal. & Reform, 431 U.S. 816, 835 n.36 (1977) (“[J]udges . . . may find it difficult, in utilizing 
vague standards like ‘the best interests of the child,’ to avoid decisions resting on subjective val-
ues.”). 

 121. 452 U.S. 18 (1981). 
 122. Id. at 45 n.13 (Blackmun, J., dissenting). 
 123. Id. at 45; see also In re P Children, 564 P.3d 1131, 1142 (Haw. 2025) (Devens, J., dissent-

ing). 
 124. 431 U.S. 816 (1977). 
 125. Id. at 833-35. 
 126. Id. at 834. 
 127. In re Dependency of K.W., 504 P.3d 207, 219 (Wash. 2022). 
 128. In re Custody of Smith, 969 P.2d 21, 30-31 (Wash. 1998). 
 129. Monahan v. Hogan, 507 P.3d 588, 592 (Nev. Ct. App. 2022). 
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Individual judges on appellate courts have also expressed their con-
cerns. Former Chief Justice Bridget McCormack of the Michigan Su-
preme Court described the standard as “capacious, allowing for individ-
ual, subjective biases about parenting to drive decision-making.”130 She 
further noted that “[t]he standard has been consistently criticized since 
[the 1970s] for its ‘indeterminacy,’ which ‘invites the use of cognitive 
shortcuts’ including ‘stereotypes and biases.’”131 Chief Justice Tom Par-
ker of the Alabama Supreme Court similarly observed that the standard 
is “ill-defined” and a “generalized concept.”132  

These judicial critiques point to a dangerous paradox. The best in-
terest standard is invoked to justify some of the most extreme interven-
tions the State can make in family life. Yet it operates with virtually no 
substantive guardrails, permitting courts to substitute their own instincts 
for reasoned, evidence-based analysis. When judges themselves 
acknowledge that the standard is vague, procedurally hollow, or even 
counterproductive, it calls into question the legal legitimacy of the very 
decisions made in its name. 

Legal scholars have similarly challenged the coherence and func-
tionality of the best interest standard for years. Professor Robert 
Mnookin’s foundational critique, articulated in his 1975 article Child-
Custody Adjudication: Judicial Functions in the Face of Indeterminacy, 
diagnosed the standard as “indeterminate”—a flexible concept so lack-
ing in normative structure that it provides no principled way to resolve 
contested family matters.133 Mnookin observed that in most cases “the 
determination of what is ‘best’ or ‘least detrimental’ for a particular 
child is usually indeterminate and speculative,” because psychological 
theory “do[es] not yield confident predictions of the effects of alternative 
custody dispositions” and society “lacks any clear-cut consensus about 
the values to be used in determining what is ‘best.’”134 This indetermina-
cy, he warned, leaves trial judges with “a breadth of power” that “of-
fend[s]” basic rule-of-law principles, since the best-interest test permits a 
trial judge “to make a choice among possible courses of action or inac-
tion without effective limitation.”135  

 
 130. In re Dixson, 981 N.W.2d 62, 68 (Mich. 2022) (McCormack, C.J., dissenting). 
 131. Id. (quoting Linda L. Berger, How Embedded Knowledge Structures Affect Judicial Deci-

sion Making: A Rhetorical Analysis of Metaphor, Narrative, and Imagination in Child Custody Dis-
putes, 18 S. CAL. INTERDISC. L.J. 259, 298 (2009)). 

 132. Ex parte Bodie, 377 So. 3d 1051, 1068-69 (Ala. 2022) (Parker, C.J., concurring). 
 133. Mnookin, supra note 12, at 229. 
 134. Id. 
 135. Id. at 230-31. 
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For Mnookin, the deeper flaw lay in the pretense that this 
open-ended inquiry is guided by objective criteria.136 Because judges 
cannot predict future outcomes or anchor their decisions in shared social 
norms, he notes that “procedural changes in custody disputes, greater use 
of experts, or a change in the nature of the forum” can “avoid some mis-
takes” but “will not correct the underlying difficulty.”137 The “best inter-
ests” test, he concluded, is not a legal rule at all but, as stated by legal 
philosopher Lon Fuller, an “administrative discretion which by its nature 
cannot be rule-bound.”138 In making the decision, Fuller wrote that the 
judge is “[n]ot applying law or legal rules at all.”139 Mnookin’s critique 
laid the intellectual foundation for a growing scholarly view that the best 
interests standard, while rhetorically child-centered, is functionally 
adult-centered and structurally inequitable.140 

More recent scholarship has reinforced and expanded Mnookin’s 
concerns. For example, Professor Annette Appell, a children’s rights ad-
vocate, has noted that the best interests standard is riddled with “subjec-
tivity and indeterminacy” and that “[t]here is no agreement among social 
scientists or child protection professionals as to what constitutes the best 
interest of children or any particular child.”141 Moreover, she notes that 
even if consensus existed “on what set of criteria should determine a 
child’s best interests, there is no agreement on how to balance those fac-
tors.”142 Finally, she argues that “the best interests standard dispropor-
tionately impacts poor families and families of color.”143 

Professor Martin Guggenheim, a leading child welfare scholar, has 
argued that the best interests standard gives judges excessive discretion, 
allowing their personal values to shape outcomes under the guise of 
objectivity.144 Guggenheim writes, “After a generation of scholarship on 
the subject, practically no one any longer believes that the best interests 
standard constrains judges to decide the case objectively.”145 The 
standard, he explains, “demands subjectivity precisely because there is 

 
 136. See id. at 230. 
 137. Id. 
 138. Id. at 255. 
 139. Id. 
 140. For an example of such a view, see Alstott et al., supra note 118, at 2365 nn.4-5 (citing 

Mnookin, supra note 12, at 260, 263). 
 141. Annette R. Appell, Protecting Children or Punishing Mothers: Gender, Race, and Class 

in the Child Protection System [An Essay], 48 S.C. L. REV. 577, 607-08 (1997). 
 142. Id. at 608. 
 143. Id. 
 144. Martin Guggenheim, The AAML’s Revised Standards for Representing Children in Custo-

dy and Visitation Proceedings: The Reporter’s Perspective, 22 J. AM. ACAD. MATRIM. LAWS. 251, 
279-80 (2009). 

 145. Id. 
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no objectivity to the best interests standard.”146 This indeterminacy, 
Guggenheim contends, shifts power from parents to “a randomly 
assigned official . . . possess[ing] the enormous power to make decisions 
affecting the child’s lives.”147 He concludes that legal standards that shift 
decision-making from parents to courts should not be advanced.148 

Professor Dorothy E. Roberts contends that invocations of legal 
standards such as “best interests” operate within a racialized, classed 
child welfare regime that disproportionately monitors, regulates, and 
punishes poor Black families, rather than neutrally promoting children’s 
welfare.149 She links these outcomes to broader economic and racial ine-
quality, arguing that a rights discourse framed as “child protection” le-
gitimates unequal state intervention, and calls for shifting from punish-
ment to noncoercive support.150 Roberts further shows how ASFA’s 
timelines and incentives channel courts toward termination while treat-
ing “best interests” as a justificatory banner: the statute compels TPR fil-
ings after fifteen of twenty-two months in foster care with only narrow 
exceptions, including when “a compelling reason exists that termination 
would not be in the best interests of the child.”151 She cautions that in 
practice, “best interests” is often assessed by comparing birth parents to 
foster parents, a posture that predictably disadvantages poor families, 
captured by a judge’s warning wondering “if any natural parents of chil-
dren in foster care could pass muster if the superior capabilities of the 
foster parents are the measure of ‘best interests.’”152 Taken together, 
Roberts’s analysis shows how “best interests” talk can mask socioeco-
nomic judgments and legitimize bias in the name of child protection, es-
pecially for Black and other marginalized communities.153  

Other scholars have challenged the presumption that legal perma-
nency—typically through adoption—is always in a child’s best interest 
because studies show that children who are adopted after TPR often ex-
perience grief, identity confusion, and feelings of loss.154 Yet the best 

 
 146. Id. at 280. 
 147. Martin Guggenheim, The (Not So) New Law of the Child, 127 YALE L.J.F. 942, 949 

(2018). 
 148. Id. at 949-50. 
 149. Dorothy E. Roberts, Child Welfare and Civil Rights, 2003 U. ILL. L. REV. 171, 172, 

177-78. 
 150. Id. at 176-77, 181-82. 
 151. DOROTHY ROBERTS, SHATTERED BONDS: THE COLOR OF CHILD WELFARE 109-10 (2002). 
 152. Id. at 112-13. 
 153. See Roberts, supra note 149, at 177-78. 
 154. See, e.g., Josh Gupta-Kagan, The New Permanency, 19 U.C. DAVIS J. JUV. L. & POL’Y 1, 

11-12 (2015) (arguing that the foster care system must explore alternative options for permanency 
and not just adoption); Sankaran & Church, supra note 32, at 257-58 (summarizing clinical 
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interest standard rarely requires courts to consider the risks of failed 
adoption or weigh the comparative value of guardianship, kinship care, 
or supported reunification. As a result, the standard not only permits but 
incentivizes a rush to termination based on adult timelines and system 
efficiencies, rather than the long-term well-being of the child. 

In sum, critiques from a variety of stakeholders suggest that the best 
interest standard as currently applied is not truly about children.155 It is 
about adult institutions, such as courts and agencies, defining what is 
good enough for a child based on their own assumptions, timelines, and 
values.156 Until the standard is redefined to prioritize the child’s lived 
experience, relational needs, and voice, it will continue to be used as a 
tool of family disruption rather than protection. 

But if the status quo is untenable, what should replace it? Fortunate-
ly, a growing body of interdisciplinary research—spanning developmen-
tal psychology, child welfare outcomes, and trauma science—offers 
clearer guidance on what truly matters to children.157 The next Part 
summarizes that research and the core principles it unearths—principles 
that must be the guideposts in any reimagination of the best interest 
framework.158 

III. THE SOCIAL SCIENCE FOUNDATION FOR A CHILD-CENTERED BEST 
INTEREST STANDARD 

If the “best interest of the child” standard is to have any meaningful 
application at the dispositional stage of termination proceedings, it must 
be grounded in what we empirically know about child well-being. Yet as 
argued above, for decades courts have applied the standard in ways that 
are untethered from social science and often at odds with children’s 
actual developmental and psychological needs.159 Specifically, courts 
consistently underestimate the value to children of preserving a 
relationship with their parents, and overestimate the benefits of 
permanently severing those relationships for the sake of permanency.160 
A truly child-centered approach would require a fundamental shift, one 
that reorients legal analysis around the central insight of developmental 

 
literature documenting that children adopted after termination of parental rights often experience 
grief, identity confusion, and loss). 

 155. See supra  Part II.A. 
 156. See supra notes 98-102 and accompanying text. 
 157. See infra Part III. 
 158. See infra Part III. 
 159. See supra Part II.C. 
 160. See supra notes 111-14 and accompanying text. 
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science: that children’s well-being is inextricably tied to relationships, 
identity, and the continuity of care. 

This Part lays out the social science that should inform a redefined 
best interest inquiry, drawing on interdisciplinary research in psycholo-
gy, child development, adoption studies, and child welfare practice.161 
The evidence overwhelmingly supports a relational, continuity-focused 
standard that presumes against termination, unless severance demonstra-
bly improves the child’s long-term outcomes.162  

A. Children Need Relationships to Thrive—Even When Those 
Relationships Are Imperfect 

Perhaps the most robust finding across child welfare research is that 
relational permanency matters as much, or more, than legal permanen-
cy.163 Children, even in cases involving neglect or abuse, often retain 
deep emotional bonds with their birth parents.164 Studies show that main-
taining contact with biological parents, when safe, supports a child’s 
identity formation, reduces anxiety and behavioral issues, and promotes 
healing from trauma.165 For example, many adoptees have reported feel-
ing more grounded and less confused about their origins if they have 

 
 161. See infra notes 168-74, 184-90, 200-01 and accompanying text. 
 162. See infra notes 214-21 and accompanying text. 
 163. Relational Permanency, CHILD WELFARE INFO. GATEWAY, 

https://www.childwelfare.gov/topics/permanency/relational-permanency/?top=120 
[https://perma.cc/4HMY-CFFN] (last visited Apr. 14, 2026).  

 164. Marsha Garrison, Why Terminate Parental Rights?, 35 STAN. L. REV. 423, 468 & n.213 
(1983) (noting that “[t]he attachment of children to parents who by all ordinary standards are very 
bad parents is a never-ceasing source of wonder to those who seek to help them” and that parental 
capacity does not necessarily affect the strength of the parent-child bond (quoting JOHN BOWLBY, 
WORLD HEALTH ORG., MATERNAL CARE AND MENTAL HEALTH 69 (1951))); Margaret Beyer & 
Wallace J. Mlyniec, Lifelines to Biological Parents: Their Effect on Termination of Parental Rights 
and Permanence, 20 FAM. L.Q. 233, 237-38 (1986) (asserting that “[t]he biological family is the 
primary lifeline for children” and that “biological parents, even when inadequate, continue to be 
significant in a child’s development,” serving as the source of the child’s identity and self-respect); 
Kerri M. Schneider & Vicky Phares, Coping with Parental Loss Because of Termination of Parental 
Rights, 84 CHILD WELFARE 819, 838 (2005) (“[A]buse and neglect do not preclude children from 
feeling bad about being separated from their parents.”). 

 165. Garrison, supra note 164, at 461, 465-67 (1983) (reviewing foster care research indicating 
that “continued contact with the natural parent generally promotes the child’s sense of well-being 
and emotional security,” aids the child in forming a healthy self-image and realistic assessment of 
parental problems rather than relying on fantasy, and allows the child to effectively mourn the loss 
of the parent); Lynn Von Korff & Harold D. Grotevant, Contact in Adoption and Adoptive Identity 
Formation: The Mediating Role of Family Conversation, 25 J. FAM. PSYCH. 393, 399 (2011) (con-
cluding that contact with birth relatives creates opportunities for family conversation that helps 
adoptees “construct, organize, and interpret the meaning of adoption in their lives,” thereby facilitat-
ing identity formation).  
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contact with parents post adoption.166 One participant in a study ex-
plained that seeing her mother enabled her to “have a complete picture 
of her and know exactly what they are and know, because it makes you 
think ‘well they are quite ill sometimes’ when you see her on a bad day. 
And that makes you understand ‘well actually, I understand why [my 
mother couldn’t care for me].’”167  

Research demonstrates that children with ongoing contact with 
birth parents typically experience better psychological adjustment and 
less identity confusion.168 This continuity of connection allows children 
to maintain a narrative of belonging and mitigates the internalized shame 
or guilt that can arise when ties are severed entirely.169 The Minneso-
ta/Texas Adoption Research Project, a longitudinal study by multiple re-
searchers, found that adoptees with open adoption arrangements reported 
stronger identity coherence, fewer behavioral problems, and greater sat-
isfaction with their adoptive families.170  

Moreover, empirical studies suggest that children themselves often 
value relational permanency—consistent, enduring emotional bonds—
more than the legal permanency courts tend to prioritize.171 Randi 
Mandelbaum, in her research on youth perspectives, found that many 

 
 166. DEBORAH H. SIEGEL & SUSAN LIVINGSTON SMITH, EVAN B. DONALDSON ADOPTION 

INST., OPENNESS IN ADOPTION: FROM SECRECY AND STIGMA TO KNOWLEDGE AND CONNECTIONS 
16-17 (Adam Pertman ed., 2012), https://health.uconn.edu/adoption-assistance/wp-
content/uploads/sites/68/2016/07/2012_03_OpennessInAdoption.pdf [https://perma.cc/VJ5M-
V4S4] (quoting one adopted teen who stated that without meeting her birth mother she “wouldn’t 
have been able to answer” questions about her past and “would have probably . . . [felt like] less of a 
person,” and another who reported feeling “more . . . complete” because they “know everything 
about” themselves); ELSBETH NEIL ET AL., CTR. FOR RSCH. ON CHILD. & FAMS., UNIV. E. ANGLIA., 
CONTACT AFTER ADOPTION: A FOLLOW UP IN LATE ADOLESCENCE 91, 94-95 (2013), 
https://ueaeprints.uea.ac.uk/id/eprint/50763/1/Neil_et_al_2013_contact_after_adoption_full_report.
pdf [https://perma.cc/X832-8A3C] (finding that direct contact enhanced the child’s “sense of identi-
ty” and “sense of ‘wholeness’” and allowed young people to answer questions like “who do I look 
like”); Albert Y. H. Lo et al., Birth Family Contact from Childhood to Adulthood: Adjustment and 
Adoption Outcomes in Adopted Young Adults, 47 INT’L J. BEHAV. DEV. 283, 284, 290 (2023) (not-
ing that sustained contact allows adoptees to have questions about themselves answered so they can 
“develop reality-based narratives about their lives that support well-being and buffer against dis-
tress”).  

 167. NEIL ET AL., supra note 166, at 94. 
 168. Garrison, supra note 164, at 461-62, 466; Lo et al., supra note 166, at 286, 290 (finding 

that adopted young adults with sustained, high levels of contact displayed “lower levels of psycho-
logical distress, [and] higher levels of psychological well-being” than those with limited contact); 
Von Korff & Grotevant, supra note 165, at 399.  

 169. See Harold D. Grotevant et al., Contact Between Adoptive and Birth Families: Perspec-
tives from the Minnesota/Texas Adoption Research Project, 7 CHILD DEV. PERSPS. 193, 196 (2013). 

 170. Id. at 194-95 (reporting that “satisfaction with contact arrangements predicted less exter-
nalizing behavior among adopted adolescents and emerging adults” and that families with contact 
talked more about adoption, stimulating identity construction). 

 171. See infra notes 172-74 and accompanying text. 
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children in foster care focus on whether the people they care about will 
remain in their lives, not whether those people are legal parents.172 
Similarly, Gina Miranda Samuels concluded that “findings underscore 
the centrality of pre-existing family relationships and attachments 
despite physical separation,” highlighting the critical role of connection 
over legal status.173 These studies even show that children frequently 
misinterpret the finality of legal permanency and may see adoption not 
as a replacement family, but as an additional rupture unless relational 
ties are preserved.174 

These findings sharply undercut the widespread assumption in TPR 
cases that severing the legal bond between parent and child is inherently 
beneficial.175 Courts must recognize that adoption does not erase the 
need children feel for the people who brought them into the world. 
However, when safe, maintaining even limited contact with birth par-
ents, siblings, or kin can provide the essential continuity that supports 
the child’s identity and long-term emotional health. 

 
 172. Randi Mandelbaum, Delicate Balances: Assessing the Needs and Rights of Siblings in 

Foster Care to Maintain Their Relationships Post-Adoption, 41 N.M. L. REV. 1, 8 (2011) (“[Chil-
dren’s] links to one another . . . do not magically disappear on the day their adoption . . . is finalized. 
The mere signing of an adoption decree does not wipe away the emotional bonds that formed over 
years . . . .”). 

 173. Gina Miranda Samuels, Ambiguous Loss of Home: The Experience of Familial 
(Im)permanence Among Young Adults with Foster Care Backgrounds, 31 CHILD. & YOUTH SERVS. 
REV. 1229, 1230 (2009).  

 174. Id. at 1233-34 (finding that youth often rejected adoption because they viewed it as a 
“symbolic betrayal” or an attempt to “replace” their parents, preferring instead to hold onto the hope 
that their biological parents would “get [them] back”); Nancy Rolock & Alfred G. Pérez, Three 
Sides to a Foster Care Story: An Examination of the Lived Experiences of Young Adults, Their Fos-
ter Care Case Record, and the Space in Between, 17 QUALITATIVE SOC. WORK 195, 204-06 (2018) 
(reporting that 60% of study participants self-reported permanency outcomes that were “incongruent 
with administrative records,” highlighting the disconnect between the system’s focus on legal status 
and the youth’s understanding of their own family relationships); Marsha Garrison, Parents’ Rights 
vs. Children’s Interests: The Case of the Foster Child, 22 N.Y.U. REV. L. & SOC. CHANGE 371, 
389-92, 394 (1996) (arguing that children are often “mystified” by legal determinations that claim to 
free them from “limbo” and that adoption can impose a “heavy price” by requiring the “abandon-
ment of [the child’s] biological family and the death of her old self”). 

 175. For an explanation of such assumption, see Garrison, supra note 174, at 376-77 (“This 
consensus has shifted because the supply of newborn infants available for adoption has dramatically 
declined. With fewer adoptable infants, the adoption prospects for older foster children have mark-
edly improved. . . . [R]eform advocates have urged that efforts to reunify parent and child should be 
intensive but time-limited; if intensive efforts fail to permit reunification promptly, they advocate 
swift termination of parental rights in order to ‘free’ the child for adoption. . . . [This would] avoid 
the uncertainty and potential disruption of long-term foster care . . . [and] avoid discontinuity in the 
child’s relationships with parental figures and . . . ensure certainty in [their] placement status.”). 
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B. Termination Can Inflict Psychological and Developmental Harm 

Meanwhile, that same child research reveals that permanent termi-
nation of parental rights is not as effective and beneficial as courts seem 
to believe.176 Instead, the severance of parental rights is a psychological-
ly loaded event that profoundly shapes a child’s developmental path.177 
It is not merely a legal endpoint, but a life-altering trauma, particularly 
when done without regard to the child’s voice, understanding, and emo-
tional preparation.178 Children often experience the event as abandon-
ment, betrayal, or disenfranchised grief.179 The legal fiction behind TPR 
frames it as a viable path towards permanency and protection. However, 
social science consistently demonstrates that the severance of their legal 
ties to a parent, regardless of the parent’s behavior, can be experienced 
as a deep emotional injury for many children.180  

This harm is particularly acute for older children and those who 
have spent significant time in foster care, who often maintain active 
memories, attachments, and hopes related to their birth families.181 For 
these children, TPR does not merely remove a name from a birth certifi-
cate; it severs an identity thread and leaves an enduring psychic scar.182 

 
 176. See Matthew B. Johnson, Examining Risks to Children in the Context of Parental Rights 

Termination Proceedings, 22 N.Y.U. REV. L. & SOC. CHANGE 397, 405-08 (1996) (highlighting the 
psychological effects severing ties with biological parents has on foster children). 

 177. See Garrison, supra note 174, at 394 (explaining the significant emotional cost adoption 
places on foster children). 

 178. See Monique B. Mitchell, The Family Dance: Ambiguous Loss, Meaning Making, and the 
Psychological Family in Foster Care, 8 J. FAM. THEORY & REV. 360, 362 (2016) (“Children report 
that being separated from their families and placed into foster care can be frightening, alarming, 
stressful, and confusing. . . . [Such] reports suggest that the placement into foster care is a traumatic 
experience that evokes loss and grief and leaves an enduring impression.” (citations omitted)). 

 179. Dawn J. Post & Brian Zimmerman, The Revolving Doors of Family Court: Confronting 
Broken Adoptions, 40 CAP. U. L. REV. 437, 495-96 (2012) (“[T]rauma or removal may be further 
compounded by feelings of guilt related to the removal and abandonment if the birth family is una-
ble to overcome their problems . . . .”); Samuels, supra note 173, at 1234; Mitchell, supra note 178, 
at 363 (“Sadly, because children’s experiences of ambiguous loss in foster care are often disenfran-
chised, it follows, then, that the psychological, emotional, behavioral, physical, and relational ef-
fects of ambiguous loss on children are likely also being discounted.” (citation omitted)). 

 180. Johnson, supra note 176, at 414-15 (noting “that a permanent cut-off in family ties results 
in a grief-type experience, as though there were the death of a loved one” and can force a child to 
“accept some injury to their self-esteem for maintaining some identification with the ‘defective’ 
family”); Beyer & Mlyniec, supra note 164, at 237-38 (1986) (arguing that “[t]he biological family 
is the primary lifeline for children” and the source of their identity, and that biological parents “con-
tinue to be significant in a child’s development” even when they are inadequate). 

 181. See Johnson, supra note 176, at 414. 
 182. See id. at 414-15; Sankaran & Church, supra note 32, at 258 (noting that children whose 

rights are terminated often “griev[e] the loss of their identities and their role within their 
psychological family,” leading to enduring feelings of “fear, anger, abandonment, shame, 
embarrassment, and low self-esteem”); Garrison, supra note 174, at 382, 388 (arguing that because 
the “parental relationship is a primary source of the child’s identity and self-esteem,” the “rebirth” 
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It can raise a “lifetime of questions for children about their identities as 
members of their families of origin and the degree to which they can ev-
er become ‘real’ members within a foster or adoptive family system.”183  

Youth frequently describe the experience of family separation as 
“being kidnapped,” “being tooken [sic],” or “ripped away.”184 When 
children are separated from their birth families, they experience a non-
death loss—a condition in which the parent is still alive but legally and 
emotionally inaccessible.185 This type of loss, because it lacks the rituals 
and recognition of death, is often disenfranchised, meaning that the 
child’s grief is not acknowledged or supported by the system around 
them.186 

At the same time, youth often experience an “ambiguous loss of 
home,” a persistent, unresolved sense of neither fully belonging to their 
families of origin nor to their foster or adoptive families.187 That ambi-
guity unsettles their identity and belonging, because ties are not cleanly 
ended or maintained.188 Youth describe layered losses and the liminal 
status of being in families but also not belonging in them, which produc-
es isolation, stigma, and vigilance.189 Lacking genealogical continuity, 
they struggle to understand who they are and where they come from.190  

The emotional consequences of TPR are not just immediate; they 
are developmentally cumulative. As children grow, the meaning of the 
loss can change. What felt like confusion at age seven may feel like 

 
of adoption “necessitates the death of past identity and familial bonds,” which can impede the 
child’s ability to effectively mourn and maintain self-esteem). 

 183. Samuels, supra note 173, at 1230. 
 184. Monique Mitchell, ‘To Be Ripped Away from Your Family’: The Impact of Loss, Grief 

and Relational Connection for Youth in Foster Care, IMPRINT (Sept. 25, 2023, 2:00 AM), 
https://imprintnews.org/foster-care/loss-grief-relational-connection-youth-foster-careamily/244625 
[https://perma.cc/P265-DNBU]. 

 185. Mitchell, supra note 178, at 361-62 (noting that “ambiguous loss is the most distressful of 
all losses because it is unclear, there is no closure, and without meaning, there is no hope,” and of-
ten occurs when a loved one is physically absent but psychologically present); Samuels, supra note 
173, at 1230, 1237 (identifying the physical removal of a child from their nuclear family as an “in-
stitutionally caused ambiguous loss” where the loss lacks clear boundaries or endings).  

 186. Mitchell, supra note 178, at 363; Samuels, supra note 173, at 1230 (2009) (defining am-
biguous losses as those without “societally recognized rituals for grieving” and noting that individu-
als are often left to cope alone because society does not recognize the loss). 

 187. Samuels, supra note 173, at 1233. 
 188. Id. at 1230, 1232 (conceptualizing the foster care experience as an “ambiguous loss of 

home” characterized by a chronic sense of “familial (im)permanence” and the loss of a “real fami-
ly”); Mitchell, supra note 178, at 361-62 (explaining that the “lack of clarity” regarding physical or 
psychological presence causes confusion and distress). 

 189. Mitchell, supra note 178, at 366; Samuels, supra note 173, at 1233-34. 
 190. See Samuels, supra note 173, at 1232-33. 
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betrayal or rage at fifteen.191 Adolescents are particularly vulnerable, as 
identity formation in this stage is predicated on understanding one’s 
family, culture, and place in the world.192 When those roots are 
severed—and not discussed or supported—youth may adopt maladaptive 
strategies to cope, including substance abuse, disengagement from 
school, or pushing away new relationships.193 

The lack of systemic validation of the child’s grief exacerbates this 
harm. Courts rarely make findings about the emotional consequences of 
TPR.194 Children are almost never provided trauma-informed support 
specific to their loss.195 Caseworkers and attorneys may frame TPR as a 

 
 191. Samuels, supra note 173, at 1233-34 (describing the “ambiguous loss of home” where 

relationships felt “fragmented and illusive,” and noting that youth maintained a “vigilant loyalty” to 
their families of origin to avoid “betraying” them); Rolock & Pérez, supra note 174, at 208 (“We 
never felt part of the family . . . . [N]o matter how much they tell you they love you . . . you always 
know that you don’t belong.”); HOLLEE MCGINNIS ET AL., EVAN B. DONALDSON ADOPTION INST., 
BEYOND CULTURE CAMP: PROMOTING HEALTHY IDENTITY IN ADOPTION 13, 85-87 (Adam Pertman 
ed., 2009), https://affcny.org/wp-content/uploads/Beyond-Culture-Camp-Promoting-Healthy-
Identity-Formation-in-Adoption.pdf [https://perma.cc/FF8E-6SE4] (discussing “genealogical bewil-
derment” caused by lack of background information and noting that adoptees have a “hunger” to 
know “who [they] are” and “where [they] have come from”). 

 192. See MCGINNIS ET AL., supra note 191, at 15-16. 
 193. NEIL ET AL., supra note 166, at 68-70 (“About half of the young people in [the “Strug-

gling”] group . . . had experienced a severely disrupted education because of their emotional and 
behavioural difficulties. . . . About half of the young people had run into trouble with the police. 
Often this was connected with drug and alcohol misuse.”); KEVIN R. WHITE ET AL., UNDERSTAND-
ING POST ADOPTION AND GUARDIANSHIP INSTABILITY FOR CHILDREN AND YOUTH WHO EXIT FOS-
TER CARE: LITERATURE REVIEW AND CONCEPTUAL FRAMEWORK 45 (2018), 
https://commons.case.edu/cgi/viewcontent.cgi?article=1603&context=facultyworks 
[https://perma.cc/B3FG-RHYB] (“Anxiety about failing to live up to the expectations of an adoptive 
parent may result in maladaptive behaviors such as self-mutilation, truancy, and other child behav-
ior problems that can jeopardize the stability of the permanency relationship.” (citation omitted)); 
Post & Zimmerman, supra note 179, at 462 (describing a foster care case where unaddressed issues 
led to “lack of education, subsequent substance abuse related issues, poor choices in partners, and 
mental health issues”). 

 194. See Gottlieb, supra note 39, at 1388. 
 195. Post & Zimmerman, supra note 179, at 505-06 (observing that even when services are 

provided, they “tend to be directed at correcting the child’s behavior rather than understanding and 
treating the underlying trauma” of broken attachments and loss); Ashley Albert & Amy Mulzer, 
Adoption Cannot Be Reformed, 12 COLUM. J. RACE & L. 557, 587 (2022) (arguing that because 
adoption is viewed as “child-saving,” there is a societal assumption that adoptees should be “grate-
ful,” creating an environment where they “should not feel loss or grief” regarding their biological 
families); Vivek S. Sankaran, Ending the Unnecessary Pain Inflicted by Federal Child Welfare Pol-
icy, FAM. INTEGRITY & JUST. Q., Winter 2022, at 26, 28 (explaining that children whose parents’ 
rights are terminated experience “ambiguous loss,” and because society does not recognize this loss 
or provide rituals to grieve it, they must often navigate the pain alone); WHITE ET AL., supra note 
193, at 60 (noting that a “common complaint” in the literature is that “clinicians are often unpre-
pared or unable to deal with the complex issues of attachment, abandonment, and trauma” associat-
ed with foster care); see also Marisa Kwiatkowski & Aleszu Bajak, Far from the Fairy Tale: Bro-
ken Adoptions Shatter Promises to 66,000 Kids in the US, USA TODAY (May 19, 2022), 
https://1.next.westlaw.com/Document/I71ccf3b0d75211ec8114f2ae16c174d0/View/FullText.html? 
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legal necessity without acknowledging its psychological toll, leaving 
children feeling abandoned not only by their families but by the very 
system meant to protect them. 

Additionally, youth who experience TPR and are not adopted are at 
high risk of aging out of foster care with serious emotional and behav-
ioral health challenges.196 These youth have elevated rates of PTSD, 
anxiety, and depression—often traced not to the maltreatment that led to 
foster care entry, but to the secondary trauma of separation, imperma-
nence, and legal erasure.197 

Courts must stop treating TPR as a discrete legal finding and begin 
treating it as what it truly is: a profound disruption to a child’s relational 
world. Any best interest standard that fails to grapple with this reality is 
not child-centered. Rather, it is system-centered, and it is failing the 
children it claims to protect. 

C. Adoption Is Not Always Permanent, and It Is Not Always Beneficial 

Courts and child welfare agencies also tend to overrate the efficacy 
of adoption and underestimate the ways adopted children still suffer. 
Adoption is often treated as the gold standard of permanency, a defini-
tive solution that promises stability, belonging, and a new start. But the 
empirical record tells a more complicated and sobering story.198 Adop-
tion, particularly when preceded by an involuntary TPR, does not always 
yield the promised outcomes.199  

Studies estimate that between 10% and 25% of adoptions from 
foster care disrupt before finalization, while 1% to 10% dissolve after 
finalization, often leaving children to reenter the foster care system, 

 
[https://perma.cc/9ADX-UJC5] (reporting that access to post-adoption services varies widely and 
that government-funded services often “may not meet the child’s needs”). 

 196. Gottlieb, supra note 39, at 1381 (“It is well documented that leaving foster care without a 
permanent placement is associated with increased rates of homelessness, underemployment, failure 
to obtain a high school diploma, teen pregnancy, and criminal system involvement. There is also 
growing concern about the less quantifiable emotional harms of messaging to young people that 
their family of origin is so irredeemable that their relatives should be excised from their lives.” 
(footnotes omitted)); Martin Guggenheim, The Failure to Repeal the Adoption and Safe Families 
Act Will Long Be a Stain on This Period of American History, FAM. INTEGRITY & JUST. Q., Winter 
2022, at 54, 57 (noting that since the ASFA’s enactment, more than 200,000 children have had pa-
rental rights terminated but never achieved permanency, leaving them without legal caretakers and 
often forcing them into homelessness, incarceration, and unemployment); Gupta-Kagan, supra note 
154, at 5 (explaining that when states terminate parental rights but fail to find adoptive families, 
they create “legal orphans” who, upon emancipation, “fare poorly on important life outcomes”).  

 197. See Post & Zimmerman, supra note 179, at 493-94. 
 198. See id. at 511-12. 
 199. See id. at 444. 
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sometimes more emotionally scarred than before.200 Children adopted at 
older ages or those with trauma histories and behavioral health needs are 
especially vulnerable to instability.201 

Even in adoptions that do not formally dissolve, adoptees—
especially older children, those adopted transracially, or those with lim-
ited pre-adoptive connections to their new families—frequently struggle 
with identity, belonging, and emotional coherence.202 Studies show that 
adoptees have reported significantly higher levels of psychiatric symp-
toms—including anger, depression, and anxiety—than their non-adopted 
peers.203 Moreover, children adopted from foster care are overrepresent-
ed in mental health systems and are more likely to struggle with attach-
ment difficulties, substance abuse, and behavioral disorders, even when 

 
 200. Id. at 443-44 (noting that the “sad reality is that the family court system is a revolving 

door” for many adopted adolescents); CHILD WELFARE INFO. GATEWAY, ADOPTION DISRUPTION 
AND DISSOLUTION 2 (2012), https://www.govinfo.gov/content/pkg/GOVPUB-HE23_1200-PURL-
gpo145740/pdf/GOVPUB-HE23_1200-PURL-gpo145740.pdf [https://perma.cc/JB3G-AS3M] (re-
porting disruption rates between 10% and 25%); see also Kwiatkowski & Bajak, supra note 195 
(finding that more than 66,000 adoptees reentered foster care between 2008 and 2020 and that 
“young people from failed adoptions fared worse than others from the foster care system,” facing a 
significant “emotional toll”). 

 201. Kwiatkowski & Bajak, supra note 195 (finding age the “most significant predictor” of 
failed adoptions, with children adopted at age ten facing a “nearly seven times greater risk” of 
reentry than those adopted at age one, and noting that children labeled “‘emotionally disturbed’ are 
nearly 40% more likely to reenter foster care”); WHITE ET AL., supra note 193, at 23, 27-28, 32 
(identifying older child age, maltreatment history—particularly sexual and physical abuse—and 
child behavior problems as consistent risk factors for post-adoption instability); CHILD WELFARE 
INFO. GATEWAY, supra note 200, at 3-5 (listing older age, emotional and behavioral issues, and 
pre-adoptive sexual abuse as primary child factors associated with a higher risk of disruption); Nan-
cy Rolock & Kevin R. White, Post-Permanency Discontinuity: A Longitudinal Examination of Out-
comes for Foster Youth After Adoption or Guardianship, 70 CHILD. & YOUTH SERVS. REV. 419, 426 
(2016) (finding that the risk of discontinuity increases as children age into their teen years and that 
children with more placement moves in foster care had higher odds of discontinuity). 

 202. MCGINNIS ET AL., supra note 191, at 4, 17 (finding that adoption becomes an “increasing-
ly significant aspect of identity” as adoptees age into adulthood and noting that many transracial 
adoptees “struggled with various aspects of their racial and ethnic identity,” including discomfort 
with their appearance and ethnic self-descriptors); Samuels, supra note 173, at 1234 (reporting fears 
among foster youth of “permanently los[ing] . . . family identity”); Post & Zimmerman, supra note 
179, at 497 (“For adopted teenagers, the quest for identity can be particularly difficult. They may be 
unable to acknowledge feelings of grief and loss, or their feelings of continued connection to their 
birth family.”); Albert & Mulzer, supra note 195, at 585-86 (arguing that adoptees endure “confu-
sion about their identity . . . and loss of the ‘mirroring’ that most children growing up with their bio-
logical relatives take for granted”). 

 203. See, e.g., WHITE ET AL., supra note 193, at 31; MCGINNIS ET AL., supra note 191, at 84 
(“[S]ome groups of adopted persons have been found to function at lower levels when compared to 
non-adopted individuals raised in intact families. . . . Studies of adoptees in clinical settings have 
found them to have higher levels of . . . acting out behaviors and hyperactivity, negative self-esteem, 
externalizing behaviors and social disorders.” (citations omitted)). 



522 HOFSTRA LAW REVIEW [Vol. 54:491 

raised in otherwise supportive homes.204 These elevated risks cannot be 
solely attributed to early maltreatment. Rather, research points to the 
psychological dislocation and identity confusion that often accompany 
the abrupt and irrevocable severance of a child’s original family ties.205 
Adoption can overwrite the child’s narrative with one that is not their 
own.206  

Importantly, adoption is not the only pathway to permanency, nor is 
it necessarily the one that best serves every child’s interests.207 Research 
by Mark Testa and colleagues on subsidized guardianship offers compel-
ling evidence that guardianship can provide legal and relational perma-
nency that is as stable as adoption, particularly for children placed with 
relatives.208 In a landmark longitudinal study of over 6,800 children in 

 
 204. See WHITE ET AL., supra note 193, at 31-32 (reporting that “52% of over 1,700 domestic 

foster care adoptees ages 5 to 17 had used at least some type of mental health service since adop-
tion” and noting that children adopted from foster care have significantly “higher rates of mental 
health disorders than their same-age peers”); Kwiatkowski & Bajak, supra note 195 (finding that 
mental health diagnoses were “more than twice as prevalent in children in foster care who had pre-
viously been adopted than among foster children generally”); MCGINNIS ET AL., supra note 191, at 
84-85 (“[T]hose placed with adoptive families after the age of 10 had more serious problems (in-
cluding higher rates of substance abuse and antisocial behavior) than children adopted as infants.”). 

 205. Samuels, supra note 173, at 1234; Sankaran & Church, supra note 32, at 257-58 (explain-
ing that unlike death, terminating parental rights creates an “ambiguous loss” lacking closure or 
clarity, which can cause “chronic” pain and lead to externalizing behaviors such as “intense expres-
sions of anger”); MCGINNIS ET AL., supra note 191, at 15 (noting that as adopted children’s cogni-
tive understanding develops, they become aware of the “loss aspects of adoption,” leading to “nega-
tive or ambivalent feelings” about their status); Post & Zimmerman, supra note 179, at 497; 
Garrison, supra note 164, at 466, 471 (arguing that the complete severance of contact “hinders [the 
child’s] ability to effectively mourn his loss” and noting research suggesting that “adoption, by it-
self, does not resolve the insecurity that derives from not ‘belonging’ to a natural parent”). 

 206. See Albert & Mulzer, supra note 195, at 564-66 (describing adoption as a “fictive birth” 
centered on a regime of “substitution” that involves replacing the adoptee’s birth name with a new 
one and issuing a new birth certificate listing the adoptive parents as if the child had been born to 
them, resulting in the “complete erasure” of the adoption from the public record); Garrison, supra 
note 174, at 394 (“The positive future symbolized by an adoption order inexorably darkens the 
past . . . . [T]he child’s acceptance of a new family implies . . . the death of her old self . . . .”); Josh 
Gupta-Kagan, Non-Exclusive Adoption and Child Welfare, 66 ALA. L. REV. 715, 728 n.55 (2015) 
(“Historically, granting an adopted child a new birth certificate seeks to replicate a two biological 
parent norm for an adopted child by printing a fictional document purporting to show that the child 
was born to the adoptive parents.”); see also MCGINNIS ET AL., supra note 191, at 82 (“We adopted 
people were taken, and moved, and transplanted, and given new names and new identities.”).  

 207. Mark F. Testa, The Quality of Permanence—Lasting or Binding? Subsidized Guardian-
ship and Kinship Foster Care as Alternatives to Adoption, 12 VA. J. SOC. POL’Y & L. 499, 506-07 
(2005). 

 208. Id. at 533 (analyzing the Illinois Subsidized Guardianship Waiver Demonstration and 
concluding that “the homes of guardians are no more likely to disband than the homes of caregivers 
who can only become adoptive parents” and that children in guardianship arrangements express a 
sense of belonging comparable to those in adoptive homes); Mark F. Testa, Disrupting the Foster 
Care to Termination of Parental Rights Pipeline: Making a Case for Kinship Guardianship as the 
Next Best Alternative for Children Who Can’t Be Reunified with Their Parents, FAM. INTEGRITY & 
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Illinois, Testa found that guardianship placements had disruption rates 
below two percent, on par with or better than adoption.209 These guardi-
anships provided the emotional security and continuity children need, 
without requiring them to relinquish legal ties to their parents.210 

Guardianship preserves a child’s genealogical identity and allows 
for flexibility in maintaining contact with birth parents, siblings, and ex-
tended family.211 It supports relational permanency, a sustained sense of 
belonging grounded in love, familiarity, and shared history.212 As Testa 
explains, permanency is more about relationships and commitment, ra-
ther than a specific legal disposition.213  

This insight is echoed by the U.S. Children’s Bureau, which 
underscored that permanency must encompass more than legal status in 
its 2021 information memorandum.214 The Bureau explained that 
“[l]egal permanence alone doesn’t guarantee secure attachments and 

 
JUST. Q., Winter 2022, at 74, 76, 79 (“[S]ubsidized legal guardianship is just as lasting as subsidized 
adoption when kinship guardianships are appropriately compared . . . . [T]he particular type of legal 
permanence may be less consequential for lasting family relationships than some caseworkers and 
judges typically believe.”). 

 209. Mark F. Testa, When Children Cannot Return Home: Adoption and Guardianship, FU-
TURE CHILD., Winter 2004, at 115, 124 (reporting that among 6,820 children who entered subsidized 
guardianship in Illinois, “only 2% . . . resulted in dissolutions requiring the reappointment of [the 
state] as the public guardian” and concluding that “rates of guardianship rupture are similar to adop-
tion”). 

 210. See id. at 121, 124. 
 211. Testa, supra note 207, at 505 (explaining that guardianship “does not recast kinship rela-

tions into the nuclear family mould of parent and child” and allows guardians to “retain their ex-
tended family identities,” while avoiding the termination of parental rights that “legally estranges 
children . . . from their birth parents [and] . . . un-adopted siblings”); Gupta-Kagan, supra note 154, 
at 13 (noting that guardianship grants custody “without terminating the legal relationship” between 
parent and child,” thereby allowing the parent to retain visitation rights and the legal identity of par-
ent); see also Testa, supra note 209, at 121.  

 212. Testa, supra note 207, at 499-500, 503 (defining “lasting” permanence as “an enduring 
relationship that arises out of feelings of belongingness” rooted in cultural norms and finding that 
children in guardianship arrangements report a sense of belonging comparable to those in adoptive 
homes); Samuels, supra note 173, at 1233 (identifying that youth define a “real family” based on an 
“enduring physical presence of unconditionally accepting people” and noting that many youth reject 
adoption because it threatens this sense of authentic belonging and shared history); Gupta-Kagan, 
supra note 154, at 15 (arguing that guardianship supports relational permanency by preserving the 
“legal relationship between parents and children” while also allowing children to maintain “strong 
bonds with multiple caregivers”). 

 213. Testa, supra note 207, at 499 (contrasting the “original meaning [of permanency] rooted 
in the psychology of attachment” which is defined as “an enduring relationship that arises out of 
feelings of belongingness” with a newer, legally enforceable meaning, defined as a binding com-
mitment). 

 214. See Memorandum from the U.S. Dep’t of Health & Hum. Servs., Admin. On Child., Youth 
& Fams., Log No. ACYF-CB-IM-21-01, to State, Tribal and Territorial Agencies Administering or 
Supervising the Admin. of Titles IV-E & IV-B of the Soc. Sec. Act, & State & Tribal Ct. Improve-
ment Programs 10-11 (Jan. 5, 2021) [hereinafter ACF Memorandum], 
https://acf.gov/sites/default/files/documents/cb/im2101.pdf [https://perma.cc/LK2Q-7CL2]. 
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lifelong relationships,” warning that a purely legal endpoint can leave 
children without the enduring emotional connections they need to 
thrive.215 Instead, the guidance highlighted the importance of relational 
permanency and encouraged courts and agencies “to be open to new and 
creative ways that allow young people to establish and maintain multiple 
strong, long-lasting, and nurturing relationships that provide them the 
love, support and family identity they need as they age.”216 The Bureau 
emphasized that relational permanency often means maintaining and 
strengthening connections with people who are important to the child or 
youth, even if those individuals are not the primary caregiver.217 The 
memorandum further urged agencies and courts to prioritize preserving 
these connections whenever possible, noting that “[t]he relational 
aspects of permanency are critically important and fundamental to 
overall well-being” and that cultural and community continuity are 
integral parts of that vision.218  

Indeed, when children speak about what they want, they rarely 
prioritize legal finality. They want to know their parents are okay.219 
They want to keep their siblings close.220 They want to feel safe, seen, 
and held in a network of love.221 If the best interest standard is to mean 

 
 215. Id. at 12. 
 216. Id. at 22. 
 217. Id. at 12. 
 218. Id. 
 219. Kathleen Creamer & April Lee, Reimagining Permanency: The Struggle for Racial Equity 

and Lifelong Connections, FAM. INTEGRITY & JUST. Q., Winter 2022, at 62, 66 (“Legal permanence 
could be taken off the list and I wouldn’t miss it. You can have legal permanency—but without rela-
tional or physical permanency, what’s the point? Without the last two, the first is not important.”); 
Samuels, supra note 173, at 1236, 1238 (finding that participants “primarily emphasized the rela-
tional meaning of permanence” centered on specific people rather than legal status and that 
“[n]either the law, biology, nor ‘what’s on paper’ was trusted as a pathway to experience the per-
manent family identity participants desired”); Rolock & Pérez, supra note 174, at 198 (noting that 
research on youth perspectives “demonstrates that these youth privilege relational permanence over 
legal permanence”). 

 220. Mandelbaum, supra note 172, at 35 (citing a longitudinal study of former foster youth in 
which 94% reported feeling close “to at least one family member,” and “[w]hen asked who they are 
most likely to feel close to and have contact with, their responses were their siblings”); Mitchell, 
supra note 178, at 368 (“Children in foster care have reported that the (original) sibling relationship 
is one of the most important relationships in their lives. . . . Indeed, research has demonstrated that 
being separated from one’s siblings can . . . result in further trauma.” (citations omitted)); Gup-
ta-Kagan, supra note 206, at 739 (“Youth who grew up in foster care have been found to maintain 
particularly strong connections with siblings. And the loss of sibling relationships . . . is described 
by both adopted and un-adopted siblings as a significant emotional harm.” (footnotes omitted)); 
Samuels, supra note 173, at 1229 (“Many youth attempt to maintain connections to biological sib-
lings placed in separate homes.” (citation omitted)).  

 221. Samuels, supra note 173, at, 1233, 1236 (quoting a young adult defining family as 
“somebody you can just feel real comfortable and welcome, anywhere you go, no matter how you 
act, no matter what you do, they know you” and noting that participants defined permanence based 
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anything, it must listen to those voices, not silence them in pursuit of a 
bureaucratic ideal. 

A workable framework must be structured. Flexibility should not 
mean formlessness. Rather, courts should begin with a presumption that, 
as discussed above, there is value to maintaining some form of a rela-
tionship between a parent and child. Before making the irrevocable deci-
sion to terminate that relationship, courts should be required to walk 
through a set of core considerations that reflect the interdisciplinary con-
sensus about what matters most for children’s well-being. These consid-
erations should be mandatory—not a menu from which courts can pick 
and choose, but a checklist that ensures consistency, transparency, and 
fidelity to the best available knowledge about child development and 
trauma. The next Part proposes such a test.222 

IV. THE PROPOSED FRAMEWORK OF “AFFIRMATIVE NEED”: REQUIRING 
A FINDING THAT THE COSTS OF PRESERVING A RELATIONSHIP BETWEEN 

THE PARENT AND CHILD OUTWEIGH THE BENEFITS 

Based on the research above, this Article proposes that courts ap-
proach the best interest analysis with a clearer edict: termination may not 
occur unless, after balancing the relevant costs and benefits, there is an 
“affirmative need” to terminate. This approach requires that courts begin 
with a presumption that parent-child relationships have value and should 
not be disrupted unless that value is outweighed by potential harm to the 
child if the relationship is preserved. Too often, courts are not engaging 
in this sort of balancing test or beginning with this presumption of value; 
they simply identify a reason to terminate and stop there. But this Article 
proposes that courts must make specific findings, based on the record, 
related to three considerations: (1) the costs of preserving a relationship; 

 
on “specific people . . . with whom they desired or already had a shared family identity”); Creamer 
& Lee, supra note 219, at 66, 70 (stating that youth define permanency as “permanency of relation-
ships, permanency of connection, permanency of family ties, permanency of love” and calling for 
laws that ensure children “an uninterrupted sense of belonging in the context of their family, their 
culture, and their community”); Albert & Mulzer, supra note 195, at 599 (“What [children] need is 
relational permanency: the knowledge that they will be cared for . . . by adults who are able to love 
them without requiring that they be theirs alone, and who are able to respect and maintain both their 
identities and their relationships . . . .” (footnote omitted)); Sacha M. Coupet, “Ain’t I a Parent?”: 
The Exclusion of Kinship Caregivers from the Debate Over Expansions of Parenthood, 34 N.Y.U. 
REV. L. & SOC. CHANGE 595, 608 (2010) (noting that children in kinship caregiving arrangements 
“perceive a greater degree of love, safety, and permanence . . . compared [to] those living with 
non-kin”). 

 222. See infra Part IV. 
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(2) the benefits of preserving a relationship in some form; and (3) 
whether some alternative, short of full termination, is available.223 

A. The Costs of Preserving a Relationship 

The first piece of an “affirmative need” approach is identifying 
some harm that the child would suffer if termination did not occur and 
the relationship continued. Generally, this will require courts to find that 
continued contact with the parent would pose a specific, demonstrable 
risk of harm to the child’s physical or emotional well-being. This re-
quires more than speculative fears, prior history, or categorical assump-
tions about parental unfitness. A court must identify concrete behaviors 
or circumstances that are likely to inflict harm on the child if contact 
continues, supported by evidence in the record. This could include pat-
terns of abuse, trauma reactivation, or clearly documented psychological 
distress caused by interaction with the parent.  

The finding must be individualized to the child in question and con-
sider the child’s developmental stage, trauma history, and any clinical or 
observational evidence about the impact of ongoing contact. Generalized 
concerns about instability, inconsistency, or past behavior are not 
enough unless directly connected to a current and specific threat to the 
child’s well-being. Rather, courts must assess whether severance would 
exacerbate harm. This includes acknowledging ambiguous loss, complex 
grief, and the risk of identity fragmentation. Many children entering the 
child welfare system have already experienced multiple layers of trauma, 
including maltreatment, instability, removal from their home, and re-
peated changes in caregivers.224 Termination of parental rights may rep-
resent yet another profound loss, and in some cases, the most devastating 
one.225 The trauma of legal severance does not occur in isolation; it 
compounds prior adverse experiences and may disrupt the child’s ability 
to form secure attachments going forward.226 

Courts should evaluate evidence such as trauma-informed 
psychological evaluations, reports from therapists or clinicians, 

 
 223. See infra Part IV.A–C. 
 224. Post & Zimmerman, supra note 179, at 496; Mitchell, supra note 178, at 362; Samuels, 

supra note 173, at 1229-30 (“Ultimately, transitioning in and out of potential ‘new’ families while 
in foster care can create ambiguity and insecurity . . . . Indeed, being physically removed from one’s 
parents and nuclear family system . . . is an ambiguous loss.” (citations omitted)). 

 225. See Samuels, supra note 173, at 1233. 
 226. See Post & Zimmerman, supra note 179, at 493-94 (“Abuse, neglect, or other forms of 

maltreatment can also compromise the ability of a child to securely attach to the child’s parent or 
primary caregiver. To compound that, when a child experiences loss or separation from the child’s 
primary attachment figure, such as placement in foster care, the child’s ability to bond and attach is 
further impacted.” (footnote omitted)). 
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behavioral observations from caseworkers and foster parents, and input 
from the child’s educational or medical providers. They should also 
consider whether the child is receiving appropriate trauma-informed 
services and how these supports might be affected by the loss of a 
parent. If termination would remove one of the child’s few consistent 
sources of emotional regulation, comfort, or identity, courts must 
proceed with extraordinary caution. Conversely, when a parent is the 
source of ongoing trauma and services have failed to mitigate harm, 
termination may be necessary. But that conclusion must rest on a 
rigorous and individualized assessment of harm and healing, not 
categorical presumptions about the value of termination. 

Perhaps the best example of a cost that would justify termination is 
where the child would otherwise lose the opportunity for a safe place-
ment. If the child is safe and happy with foster parents who are interest-
ed in adopting, and preserving a relationship with the parent would en-
danger that placement, that is a clear cost. However, courts must 
consider whether adoption is probable, timely, and appropriate. Termi-
nation should not be ordered based on speculative benefits or theoretical 
placements. It is not enough for an agency to assert that a child is 
“adoptable” in the abstract. Courts must examine whether a specific, 
identified adoptive resource exists, whether that individual or family is 
prepared to assume legal responsibility, and whether the timeline for fi-
nalizing the adoption meets the child’s developmental needs.  

B. The Benefits of Preserving a Relationship 

The second and equally important piece to the “affirmative need” 
approach is fair consideration of the benefits of preserving the relation-
ship between the parent and child. As discussed above, it is this piece of 
the analysis to which courts often give short shrift.227 They tend to un-
dervalue preserving some sort of relationship, even if the parent is not 
able to provide full time care and custody of the child.228 Moreover, they 
tend to underestimate the harms of terminating that relationship forev-
er.229 

 
 227. See supra notes 105-06, 194-97 and accompanying text. 
 228. See, e.g., In re Dailey, Nos. 363163, 363164, 2023 WL 3560598, at *5 (Mich. Ct. App. 

May 18, 2023) (per curiam) (affirming the trial court’s decision to permanently terminate the paren-
tal rights of a father struggling with addiction to his young son despite recognizing that a strong 
parental bond existed), appeal denied, 8 N.W.3d 587 (Mich. 2024) (mem.); In re M.V., 330 Cal. 
Rptr. 3d 539, 551, 562 (Ct. App. 2025) (refusing to find an abuse of discretion where a couple’s 
parental rights to their daughter were terminated despite evidence of an expert-conducted bonding 
study that concluded a “secure bond” existed between the daughter and her parents). 

 229. See supra notes 194-97 and accompanying text. 
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Courts must specifically consider the developmental and emotional 
benefits of maintaining a parental relationship. Drawing on attachment 
theory and trauma research,230 courts must evaluate whether the child de-
rives (or is likely to derive) emotional security, identity, or support from 
the continued legal and relational ties to the parent.  

This analysis should include an assessment of the strength and na-
ture of the parent-child bond, the child’s emotional response to contact 
or visitation, and any clinical evaluations or observations that document 
the child’s attachment behaviors. Courts should give weight to whether 
the child seeks comfort, affirmation, or self-understanding from interac-
tions with the parent, and whether maintaining that relationship helps the 
child integrate their life story in a coherent and psychologically healthy 
way. Secure attachments, even in imperfect caregiving contexts, can 
serve as protective factors against trauma and dislocation.231 Where such 
benefits exist, severing the relationship may inflict more harm than 
good, and courts must articulate why those potential benefits are out-
weighed by competing concerns. 

Courts must also specifically consider whether there is value to the 
relationship, even if the parent is not ready to care for the child on a 
full-time basis. They must ask whether the parent can engage safely in 
the child’s life in a limited or supervised capacity, which may be mean-
ingful for the child even if full reunification is not possible. Courts must 
recognize that for many children, especially those with secure attach-
ments to a parent, even limited ongoing contact can be profoundly bene-
ficial. Supervised visitation, therapeutic contact, or occasional interac-
tion can preserve a child’s sense of family continuity, support identity 
development, and serve as a stabilizing emotional anchor during times of 
change. The inquiry should include evidence of the parent’s behavior 
during visitation, reports from social workers or therapists, and the 
child’s observable response to contact.  

Courts should also consider the parent’s progress in addressing 
underlying issues, their consistency, engagement with services, and 
commitment to maintaining a safe and child-centered role. Evaluating 
this factor with depth ensures that termination is not imposed simply 
because a parent is not ready to resume full-time caregiving, but only 

 
 230. See, e.g., Post & Zimmerman, supra note 179, at 496-97. 

 231. Alstott et al., supra note 118, at 2379 (concluding that “the single most important protec-
tive factor for children facing adversity is a strong, secure relationship with at least one parent” and 
that such relationships serve as “buffers” against toxic stress); Samuels, supra note 173, at 1229-30 
(“[F]orming secure parent-child bonds and healthy ‘working models’ of relationships 
can . . . ground [a child’s] personal sense of confidence and security across the life course.” (cita-
tions omitted)). 
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where continued involvement presents a tangible risk or fails to support 
the child’s emotional and psychological needs. 

In addition, courts must factor in the potential benefits to the child 
from maintaining a relationship with the rest of the parent’s family. Sev-
erance of one parent’s rights can mean the loss of an entire extended 
family and culture, particularly in cases involving kinship placements.232 
These connections often play a critical role in a child’s sense of belong-
ing, identity, and stability.233 When a parent’s rights are terminated, the 
legal tie to grandparents, aunts, uncles, cousins, and cultural traditions 
may be severed as well, even when those relationships have been ongo-
ing and supportive.234 Courts should look for evidence about the role ex-
tended family members currently play in the child’s life, the frequency 
and quality of those interactions, and the impact of severing those ties. 
Cultural identity, particularly for children from historically marginalized 
communities, is closely intertwined with family continuity.235 The Indian 
Child Welfare Act (“ICWA”), for example, recognizes the unique harm 
done to Native children when cultural bonds are broken, and its princi-
ples underscore the importance of maintaining community and heritage 
ties.236 Courts should be guided by these insights and actively seek input 
from relatives, tribal representatives, or cultural liaisons to understand 
the potential harm of relational severance and whether safeguards can be 
put in place to preserve important connections. 

 
 232. Sankaran & Church, supra note 32, at 260 (noting that when children living with kin are 

placed in foster care, the kin are often forced “to adopt the children in their care,” potentially “dis-
rupt[ing] family relationships”). 

 233. Albert & Mulzer, supra note 195, at 563, 586 (“Adoption legally severs parents from their 
children and children from their parents, siblings, extended families, and communities. . . . The 
losses are magnified for transracial adoptees, who face the potential loss of culture, language, and 
necessary survival skills for growing up in a racist society.”); Sankaran & Church, supra note 32, at 
249 (“In addition to stripping a parent of their right, [termination] can also lead to a series of collat-
eral consequences including severing sibling relationships, family bonds, and community ties.”). 

 234. Albert & Mulzer, supra note 195, at 585-86. 
 235. See Miss. Band of Choctaw Indians v. Holyfield, 490 U.S. 30, 35-36, 35 n.4 (1989) (ap-

plying the Indian Child Welfare Act). 
 236. See 25 U.S.C. § 1901(4)–(5) (“Congress finds . . . an alarmingly high percentage of Indian 

families are broken up by the removal . . . of their children . . . and . . . that the States . . . have often 
failed to recognize the essential tribal relations of Indian people and the cultural and social standards 
prevailing in Indian communities and families.”); Holyfield, 490 U.S. at 37 (explaining that the IC-
WA was enacted to counter the harm caused by removal of Indian children from their families and 
communities and to ensure their connection to tribal culture); see also U.S. DEP’T OF THE INTERIOR, 
BUREAU OF INDIAN AFFS., GUIDELINES FOR IMPLEMENTING THE INDIAN CHILD WELFARE ACT 
57-58 (2016), https://www.bia.gov/sites/default/files/dup/assets/bia/ois/pdf/idc2-056831.pdf 
[https://perma.cc/P87R-LAWX] (emphasizing the ICWA’s placement preferences are designed to 
protect the long-term best interests of Indian children by preserving their connections to their fami-
lies and Tribes). 
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There may also be benefits to the child in avoiding a confusing and 
uncertain adoption process.237 Delays or disruptions in post-termination 
adoption proceedings can leave children in a legal and emotional limbo, 
compounding the trauma of separation without delivering the promised 
stability.238 Evidence should include testimony from the current caregiv-
er or proposed adoptive parent, documentation of adoption readiness, 
and a permanency plan that includes realistic timelines and contingen-
cies. If no adoptive family has been identified, or if the child’s unique 
needs make placement particularly challenging, courts should be espe-
cially cautious in finding that termination is appropriate based on an as-
pirational vision of permanency that may never materialize. 

It is also important for courts, in assessing the costs of termination, 
to specifically take into account the child’s expressed preferences. When 
age and maturity permit, courts must solicit and give weight to the 
child’s own perspective on termination, using a developmentally appro-
priate method, including client-directed representation or in-camera in-
terviews. The rationale for this requirement is grounded in both child 
development theory and international norms of children’s rights, which 
emphasize the importance of voice, agency, and participation.239 Re-
search shows that being heard and taken seriously can promote resili-
ence, strengthen a child’s sense of autonomy, and reduce feelings of 
helplessness in the face of family disruption.240 Conversely, when chil-
dren are excluded from decisions about their future, they are more likely 
to experience anxiety, confusion, and a sense that their views do not 
matter.241 For older children and adolescents especially, disregarding 

 
 237. See ACF Memorandum, supra note 214, at 19 (describing issues that can arise due to 

adoption and the adoption process). 
 238. See id. at 22 (describing the importance of timeliness in post-TPR adoption proceedings).  

 239. Id. at 20-21 (“Young people want to work towards permanency with skilled professionals 
who they can build trust with and who will show them respect. Valuing and listening to the voices 
of young people allows agencies to increase the odds that both legal and relational permanency can 
be achieved . . . .”); Marsha Garrison, Child Welfare Decisionmaking: In Search of the Least Dras-
tic Alternative, 75 GEO. L.J. 1745, 1804 (1987) (arguing that “older children should have a voice in” 
planning processes given that they are “routinely given a voice in decisions regarding their caretak-
er” following divorce). 
 240. Garrison, supra note 239, at 1803-04 (noting that “active involvement and participation 
by clients in formulating treatment plans . . . is thought to foster motivation and self-confidence” 
and advocating that “older children should have a voice in the planning process”); ACF Memoran-
dum, supra note 214, at 21; Samuels, supra note 173, at 1233 (observing that exclusion from per-
manency planning processes often exacerbated youth’s “sense of impermanence and lack of agen-
cy”); Schneider & Phares, supra note 164, at 824 (discussing research showing that emotional 
problems are associated with a lack of perceived control and that adolescents display fewer prob-
lems when their “coping mechanisms matched their appraisals of control”). 

 241. Annette Ruth Appell, Representing Children Representing What?: Critical Reflections on 
Lawyering for Children, 39 COLUM. HUM. RTS. L. REV. 573, 605-06 (2008) (arguing that when 
attorneys substitute their own judgment for a child’s, it reinforces the child’s powerlessness and 
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their preferences about maintaining relationships with biological family 
can lead to long-term resentment and identity conflict.242 Recognizing 
and incorporating a child’s voice ensures that best interests are not de-
fined for the child, but with them. 

C. The Availability and Suitability of Less Restrictive Alternatives 

Finally, a fundamental premise underlying the “affirmative need” 
approach is that the cost of preserving a relationship must actually out-
weigh the benefits. Termination should not occur when some other solu-
tion, short of an irrevocable and permanent severance of the relationship, 
is possible. The court must consider whether guardianship, custody with 
a relative, customary adoption,243 or other arrangements could satisfy the 
child’s need for safety and stability without severing the parent-child le-
gal relationship.  

This factor is critical because it operationalizes the principle that 
termination should be a last resort, not the default. Courts must actively 
inquire into whether a child can achieve legal and emotional security 
through means that preserve existing relationships, particularly in cases 
involving kinship caregivers or long-standing attachments. This analysis 
should include an examination of the child’s current placement stability, 
the commitment and capacity of the caregiver to assume legal responsi-
bility, and whether the child has a realistic path to permanency without 
extinguishing parental rights. Courts should also consider any history of 
cooperation or conflict between the parent and the proposed guardian 
and available legal mechanisms that can structure contact and protect the 
child’s safety without imposing the trauma of severance. By failing to 

 
dissociates the child from “social and material conditions, which themselves are rooted in family 
and community”); Akeema, Saying No to Adoption: I Want to Reconnect with My Own Family, in 
INTENTIONS AND RESULTS: A LOOK BACK AT THE ADOPTION AND SAFE FAMILIES ACT 47, 47 (Urb. 
Inst. ed., 2009), https://www.urban.org/sites/default/files/publication/30016/1001351-Intentions-
and-Results-A-Look-Back-at-the-Adoption-and-Safe-Families-Act.PDF [https://perma.cc/EH7D-
FYND] (“If [my family] were taken away from me I’d feel as if I didn’t have a say in my own life, 
like social workers were deciding who I am.”). 

 242. Samuels, supra note 173, at 1234, 1236 (finding that many youth rejected adoption be-
cause they feared it would represent a “symbolic betrayal” of their families of origin and cause them 
to “permanently lose this family identity,” and noting that journeys home often exacerbated feelings 
of ambiguous loss when relationships could not be repaired); NEIL ET AL., supra note 166, at 182-83 
(reporting that young people who felt cut off from birth relatives expressed anger and frustration, 
with one youth explicitly linking her anger to “the fear of unknowing” about her biological family, 
and noting that identity issues were central to why some young people found life difficult). 

 243. Albert & Mulzer, supra note 195, at 564 n.16 (“[I]n a customary adoption, the child is 
adopted by new parents without having all of their biological parents’ rights severed.”); Sankaran & 
Church, supra note 32, at 263 (“[T]ribal courts have long permitted customary adoptions, which 
permit caregivers to adopt children while keeping parental rights intact.”).  
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examine less restrictive alternatives, courts risk terminating rights un-
necessarily, in ways that are not supported by developmental science or 
the federal emphasis on preserving family connections whenever it is 
safely possible.244 

D. Application of the Affirmative Need Framework to In re Dailey Would 
Have Led to a Different Result. 

Had the framework proposed here been applied in In re Dailey—
the case described at the outset of this Article—the outcome might have 
been different. The trial court acknowledged a number of benefits to the 
parent-child relationship: Mr. Dailey’s consistent presence in his son’s 
life, the strong emotional bond they shared, and the child’s safety and 
stability in his grandmother’s care.245 Yet it proceeded to terminate pa-
rental rights without conducting a structured, child-specific inquiry into 
whether the costs of preserving that relationship actively outweighed 
those benefits.246 

In assessing the costs of preserving a relationship, the court should 
have identified demonstrable harm to the child from continued contact 
with his father. No such evidence was presented. The child had benefited 
from regular visits, and professionals in the case noted the father’s atten-
tiveness and D.D.’s positive response.247 Notably, the court never con-
sidered the child’s preferences.248 While D.D. was likely too young to 
express a detailed opinion,249 courts are still responsible for developmen-
tally appropriate inquiry, either through observation, the testimony of 
caregivers, or children’s lawyers, to assess how the child experiences 
these relationships and whether he shows distress or attachment. 

Meanwhile, in assessing the benefits of preserving a relationship, 
the court should have given great weight to the developmental and emo-
tional benefit of maintaining the father-child relationship. The record re-
flected a secure, consistent bond between D.D. and Mr. Dailey.250 The 
child saw his father daily and derived comfort and joy from their interac-
tions.251 And the court failed to account for D.D.’s trauma history and 

 
 244. See ACF Memorandum, supra note 214, at 3. 
 245. In re Dailey, 8 N.W.3d 587, 588 (Mich. 2024) (Welch, J., dissenting). 
 246. Id. 
 247. Id. 
 248. See generally id. (discussing what the trial court considered, and not mentioning D.D.’s 

preferences). 
 249. See id. at 587-88. 
 250. Id. at 588. 
 251. Id. 
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emotional support needs.252 The child had already experienced removal 
and prolonged legal uncertainty.253 Severing his legal tie to his father—a 
consistent presence in his life—risked compounding that trauma. The 
court made no findings on how termination would affect D.D.’s sense of 
stability, belonging, or trust.254 

The broader family network and cultural continuity were also dis-
regarded.255 Terminating Mr. Dailey’s rights not only severed the legal 
tie between father and son, but risked cutting D.D. off from his paternal 
family, a source of identity, support, and connection that no adoptive 
placement could replicate. 

Notably, Mr. Dailey had demonstrated the capacity for safe con-
tact.256 While he was not in a position to resume full-time care due to his 
ongoing recovery from addiction, he remained engaged, safe, and com-
mitted to his son.257 The record contained no indication that supervised 
or structured visitation posed any risk.258 

Finally, and most critically, the court failed to analyze whether a 
less restrictive alternative, specifically a juvenile guardianship, could 
have met the child’s need for stability while preserving his family con-
nections.259 Mr. Dailey and the child’s mother had both proposed this so-
lution. D.D. was already living with his grandmother, and the guardian-
ship would have legalized that placement without destroying the child’s 
bond with his father.260 The court offered no analysis as to why this ar-
rangement would be inadequate.261 As Justice Welch noted in her dis-
senting opinion, “the trial court was obliged to explore guardianship as 
an option and determine whether it would have served D.D. better than 
termination.”262 Without doing so, “the trial court could not reliably de-
termine the child’s ‘best interests.’”263  

 
 252. See generally id. (discussing what the trial court considered, and not mentioning D.D.’s 

prior trauma and emotional support needs). 
 253. See id. at 587-88. 
 254. See id. at 588-90 (“[T]he trial court failed to explore guardianship options in any level of 

depth—either with the paternal or maternal grandmother.”). 
 255. See id. at 590 (“I would also require trial courts to at least consider guardianship in situa-

tion like the one at bar: where a child is in a relative’s care and maintains healthy relations with the 
parents.”). 

 256. Appellant-Father’s Supplemental Brief, supra note 1, at 9. 
 257. See id. at 14-15. 
 258. See id. at 15-17. 
 259. Id. at 11. 
 260. Id. at 15-16.  
 261. Id. at 36. 
 262. In re Dailey, 8 N.W.3d 587, 589-90 (Mich. 2024) (Welch, J., dissenting). 
 263. Id. at 590. 
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In short, the court did not walk through the questions the best inter-
ests framework requires.264 The court did not ask: What are the specific 
costs of preserving the parent-child relationship that would justify its 
permanent severance?265 What are the potential benefits of preserving 
that relationship in some form, considering this child’s psychological 
experience and the relationships that anchor him?266 What losses will he 
suffer if this termination occurs?267 What alternatives are available?268 
Instead, the court embraced a vague narrative of finality and system clo-
sure, failing to show why the specific needs of this child required sever-
ance.269 A structured analysis requiring identification of an affirmative 
need to sever the relationship would have clarified that termination was 
not only unwarranted, but harmful. 

This example is not an outlier.270 It is emblematic of a broader 
trend, discussed earlier in this Article, in which termination is pursued as 
a default, rather than a last resort.271 By requiring courts to articulate 
specific, evidence-informed reasons for believing that termination is the 
best option and to explain why less disruptive alternatives are insuffi-
cient, this framework would restore the rigor and legitimacy the best in-
terest standard was meant to embody. 

CONCLUSION 

The law governing termination of parental rights purports to priori-
tize the best interest of the child, but in practice, the standard has be-
come an empty vessel devoid of clear definition, misaligned with child 
development science, and frequently weaponized against the very fami-
lies it is meant to protect.272 Courts routinely invoke the “best interest” 
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label while applying adult-centric logic, ignoring what children them-
selves say they want, need, and grieve.273 

This Article has exposed the doctrinal incoherence of the current 
standard, the systemic biases it perpetuates, and the profound psycholog-
ical harms it can inflict on children.274 Across jurisdictions, judges are 
asked to sever fundamental family bonds using vague and inconsistent 
metrics that too often rely on subjective impressions or speculative bene-
fits.275 In doing so, they obscure what the research makes painfully clear: 
children’s well-being is rooted in relationships, identity, and continuity, 
not just in legal finality or placement in materially better homes.276 

We have presented an alternative: a research-driven, child-centered 
framework that places relational permanence at the heart of the analysis 
and demands rigorous, evidence-based justification for severance.277 
This model centers the child’s voice, respects cultural and familial iden-
tity, and acknowledges the cumulative impact of trauma and separa-
tion.278 It also insists that termination must be not only preferable but 
necessary, a true last resort after less drastic measures have been thor-
oughly considered and found wanting.279 

This is more than a call for legal reform. It is a demand for moral 
clarity. If the child welfare system is to fulfill its duty under the parens 
patriae doctrine, it must abandon its allegiance to aspirational rhetoric 
and align itself with what children are telling us through research, testi-
mony, and lived experience. Children deserve more than symbolic per-
manence. They deserve enduring relationships, love, and belonging. The 
best interest standard must be reimagined to reflect that reality. 
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