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LIMITING PINKERTON 

Samuel R. Wiseman* 

ABSTRACT  

In 1946, the U.S. Supreme Court substantially expanded criminal 
conspiracy liability in Pinkerton v. United States, holding conspirators 
liable for the reasonably foreseeable acts of their co-conspirators. A 
long line of legal literature subsequently critiqued the Pinkerton doc-
trine for its overbreadth, dubious compliance with Due Process man-
dates, and similar flaws. Courts and some state legislatures followed 
suit, beginning to narrow the doctrine’s reach. Yet a seminal 2003 arti-
cle in the Yale Law Journal by Neal Kumar Katyal roundly defended 
Pinkerton and similar conspiracy liability doctrine, seemingly present-
ing a solid defense for a revived, robust application of Pinkerton liabil-
ity. 

This Article re-opens the Pinkerton debate. Professor Katyal’s work 
remains important—conspiracies do sometimes induce individuals to 
engage in more violent crimes and to commit more, and more complex, 
crimes. Further, imposing relatively strong liability for involvement in 
conspiracies can induce cooperation critical to investigations and pros-
ecutions. Yet only a limited number of conspiracies involve the type of 
bad acts that justify Katyal’s Pinkerton defense. Imposing broad con-
spiracy liability for all conspiracies leads to problematically high levels 
of pre-trial guilty pleas, pre-trial detention, and ultimate conviction for 
low-level crimes, with powerful consequences for individual defendants 
and society. 

Katyal’s justifications for broad conspiracy liability should contin-
ue to inform conspiracy law, preserving broad conspiracy liability when 
Katyal’s assumed conditions are present. But most importantly, these 
justifications should also serve to narrow liability when conditions such 
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as serious crimes planned by large groups are absent. Legislatures 
should require these elements as a mandatory prerequisite to applica-
tion of Pinkerton liability. 

Modifying the Pinkerton doctrine to narrow conspiracy liability 
would ensure justice in the serious conspiracies at the heart of Katyal’s 
work. At the same time, it would lessen problematic over-criminalization 
of minor crimes and the attendant consequences, from excessive pretrial 
detention to long incarceration periods for individuals convicted of rela-
tively minor substantive offenses. 
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INTRODUCTION 

The problem of U.S. mass incarceration is well known, as are many 
of its causes, from anachronistic sentencing policy to aggressive policing 
and extensive pretrial detention.1 The role of conspiracy doctrine in the 

 
 1. COMM. ON CAUSES & CONSEQUENCES OF HIGH RATES OF INCARCERATION, NAT’L RSCH. 
COUNCIL OF THE NAT’L ACADS., THE GROWTH OF INCARCERATION IN THE UNITED STATES 180-81 
(Jeremy Travis et al. eds., 2014) (describing U.S. prison overcrowding); Anne R. Traum, Mass In-
carceration at Sentencing, 64 HASTINGS L.J. 423, 425-34 (2013) (explaining the increase in mass 
incarceration in the United States and how it is exacerbated); Bruce Western & Christopher Wilde-
man, Punishment, Inequality and the Future of Mass Incarceration, 57 U. KAN. L. REV. 851, 857-66 
(2009) (describing the demographics of U.S. residents most impacted by mass incarceration); 
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troubled U.S. criminal justice system has recently received somewhat 
less attention, however.2 This is perhaps surprising, as conspiracy cases 
comprise approximately one-quarter of U.S. prosecutions and many state 
criminal cases.3 

U.S. conspiracy liability is broad.4 Indeed, courts have long treated 
the agreement to conspire as its own punishable act that does not 
“merge” with the substantive offense,5 although the Federal Sentencing 
Guidelines now discourage separate punishments.6 Further, conspiracy 
doctrine allows testimony of co-conspirators that would otherwise be 
deemed hearsay, and easy joinder of defendants.7 The Pinkerton doctrine 
has the broadest sweep, making conspirators liable for reasonably 

 
Louisa W. Holaday et al., Mass Incarceration and its Spillover Effects: A Scoping Review of Incar-
ceration Rates and Health, SOC. SCI. & MED., no. 394, 2026, at 1, 4, 14-16 (describing the effects of 
mass incarceration on the health of communities); e.g., MICHELLE ALEXANDER, THE NEW JIM 
CROW: MASS INCARCERATION IN THE AGE OF COLORBLINDNESS 4-8 (rev. ed. 2011) (explaining the 
“War on Drugs” resulting in the mass incarceration of Black men); Destiny G. Tolliver et. al., Ex-
ploring Parental Incarceration, US Government Support Programs, and Child Health and Well-
Being: A National Cross-Sectional Study, J. PEDIATRICS, Jan. 2024, at 1, 3 (“Experiencing parental 
incarceration was associated with a higher unadjusted odds of worse general health . . . and of not 
flourishing . . . compared with children without parental incarceration.”); EMILY BAZELON, 
CHARGED: THE NEW MOVEMENT TO TRANSFORM AMERICAN PROSECUTION AND END MASS 
INCARCERATION 61-67 (2019) (describing causes of mass incarceration, such as mandatory mini-
mum sentences and overpolicing). 
 2. See Neal K. Katyal, Conspiracy Theory, 112 YALE L.J. 1307, 1316 (2003). 
 3. Katyal, supra note 2, at 1310; Beth A. Davis & Josh Vitullo, Federal Criminal Conspira-
cy, 38 AM. CRIM. L. REV. 777, 778 n.9 (2001); United States v. Reynolds, 919 F.2d 435, 439 (7th 
Cir. 1990) (observing that “prosecutors seem to have conspiracy on their word processors as Count 
I; rare is the case omitting such a charge.”); cf. CHARLES DOYLE, CONG. RSCH. SERV., R41223, 
FEDERAL CONSPIRACY LAW: A BRIEF OVERVIEW 2 (2020) (observing that “[t]he United States 
Code contains dozens of criminal conspiracy statutes.”). 
 4. See Katyal, supra note 2, at 1369. 
 5. Iannelli v. United States, 420 U.S. 770, 777-78 (1975) (“Traditionally the law has consid-
ered conspiracy and the completed substantive offense to be separate crimes. Conspiracy is an in-
choate offense, the essence of which is an agreement to commit an unlawful act.”). 
 6. See 28 U.S.C. § 994(l)(2). The Federal Sentencing Commission revised the Sentencing 
Guidelines to ensure that the conspiracy and substantive offense sentences would run concurrently, 
but as noted above, not all states have followed suit. See id. (providing that the Commission “shall 
insure that the guidelines promulgated . . . reflect . . . the general inappropriateness of imposing con-
secutive terms of imprisonment for an offense of conspiring to commit an offense or soliciting 
commission of an offense and for an offense that was the sole object of the conspiracy or solicita-
tion.”); see infra note 22 (referencing examples of New Jersey and Texas following Pinkerton). 
 7. Katyal, supra note 2, at 1340 (describing evidentiary standards “such as the hearsay ex-
ception and liberal rules on joinder” as one of the three important facets of conspiracy as an enabler 
of critical information extraction). The hearsay exception for conspiracy “allows evidence of an out-
of-court statement of one conspirator to be admitted against his fellow conspirators applies . . . if the 
statement was made in the course of and in furtherance of the conspiracy.” Dutton v. Evans, 400 
U.S. 74, 81 (1970); FED. R. EVID. 801(d)(2)(E). 
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foreseeable substantive crimes of all co-conspirators.8 This is true even 
if they took no part in planning or carrying out those crimes, and even if 
those crimes are not directly within the scope of the conspiracy.9  

Academics have maligned the Pinkerton doctrine from its 
inception, and some policymakers and courts have narrowed its 
application somewhat.10 In 2003, however, Professor Neal Kumar Katyal 
published an article in the Yale Law Journal seeking to justify broad 
conspiracy liability, including Pinkerton liability, on utilitarian, 
functionalist grounds.11 Katyal’s account applied an analysis of group 
behavior from economic and psychology literatures to criminal 
conspiracies, arguing that group behavior induces individuals to, for 
example, engage in more risky behavior (including more violent crimes, 
in the criminal context) to move forward with schemes that they would 
otherwise abandon, and to act more efficiently, as economists observe in 
the context of firms.12 As a result, Katyal argued that a robust 
application of Pinkerton is justified to prevent the harm that can arise 
from conspiracies, thus generating societal gains.13 The dynamics and 
consequences of group behavior, Katyal argued, justify this type of 
liability to deter criminal conspiracies, making conspiratorial behavior 
more costly and risky.14 Katyal equally emphasized the prosecutorial 

 
 8. Pinkerton v. United States, 328 U.S. 640, 647-48 (1946); United States v. Lopez, 271 F.3d 
472, 480 (3d Cir. 2001) (observing that this concept is “commonly referred to as the Pinkerton theo-
ry of liability or the Pinkerton doctrine”). 
 9. Mark Noferi, Towards Attenuation: A “New” Due Process Limit on Pinkerton Conspiracy 
Liability, 33 AM. J. CRIM. L. 91, 92 (2006) (“Since 1946, under Pinkerton, a defendant can be held 
vicariously liable for the crimes of his co-conspirators, so long as they are ‘reasonably foreseeable.’ 
Otherwise, Pinkerton’s scope is unlimited. The defendant’s level of participation matters little.”); 
United States v. Mothersill, 87 F.3d 1214, 1218 (11th Cir. 1996) (“Pinkerton co-conspirator liability 
applies in two situations. First, where the substantive crime is also a goal of the conspiracy, e.g., 
where there is a narcotics conspiracy and a corresponding substantive crime of possession or distri-
bution of cocaine. The second scenario is where the substantive offense differs from the precise na-
ture of the ongoing conspiracy, but facilitates the implementation of its goals.”). 
 10. Noferi, supra note 9, at 124-46 (documenting federal and state courts’ interpretation of 
Pinkerton, criticisms of the doctrine, and imposition of Due Process and similar limits on Pinkerton 
in some cases); see infra Part II (analyzing scholarly criticisms). 
 11. Katyal, supra note 2, at 1314-15, 1369, 1375. 
 12. Id. at 1316-20, 1325. 
 13. See, e.g., Jens D. Ohlin, Group Think: The Law of Conspiracy and Collective Reason, 98 
J. CRIM. L. & CRIMINOLOGY 147, 159-62 (2007) (categorizing Kayal’s and others’ justifications for 
Pinkerton as efficiency-based). 
 14. Katyal, supra note 2, at 1341-69, 1370-71 (exploring how conspiracy doctrine can weaken 
powerful group advantages by, for example, increasing “uncertainty about getting caught” and 
about the sanction, which can increase conspirators’ risks; “fracturing trust” by encouraging “flip-
ping”—when conspirators who break ranks and whistle blow; increasing monitoring costs as trust of 
group members decline; disincentivizing group members from sharing information with each other 
for fear of flipping by other members of the group; and encouraging group members to shirk and not 
take on “dangerous duties”). 
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benefits of conspiracy liability, which encourage co-conspirators to 
“flip” and reveal others’ criminal activity in exchange for a lighter 
charge or similar benefit.15  

Katyal’s arguments build on earlier utilitarian justifications for 
broad conspirator liability, and the law and economics literature adds 
fuel to the utilitarian fire.16 Pinkerton exists and continues to apply al-
most solely due to utilitarian and functionalist justifications.17 These ac-
counts are persuasive, but their application is far too broad.18 Katyal and 
those applying his work focus on large, high-profile, deadly conspiracies 
such as the Oklahoma City bombing.19 Using these arguments to support 
universal, broad conspiracy liability contributes to excessive charges, 
convictions, and sentences for relatively minor crimes.20 

While broad conspiracy liability is justified when Katyal’s elements 
are present—relatively serious crimes committed by brazen conspirators 
acting under the influence of “group think”—these justifications are not 
always present for run-of-the-mill conspiracies.21 As it stands, though, 
Pinkerton liability still potentially applies in all federal criminal cases 
involving more than one defendant, including one-off crimes, and in 
states that follow Pinkerton.22 This causes individuals involved in small-
scale drug trafficking, for example, to be convicted for acts of their co-
conspirators that they did not plan or aid in.23  

This Article argues for a narrowing of Pinkerton liability through 
the addition of elements that must be proven before liability can be 

 
 15. Id. at 1339-40. 
 16. See infra Part III. 
 17. See infra Part III.  
 18. See Benjamin E. Rosenberg, Several Problems in Criminal Conspiracy Laws and Some 
Proposals for Reform, 43 CRIM. L. BULL., Summer 2007, at 1, 14-16 (criticizing Katyal’s three de-
fenses for conspiracy law and arguing that, “upon inspection,” the benefits of conspiracy law dimin-
ish).  
 19. Katyal, supra note 2, at 1328. 
 20. See Rosenberg, supra note 18, at 4-11, 13 (explaining various criticisms of conspiracy 
liability and the resulting excessive charges and convictions faced by co-conspirators).  
 21. See infra Part IV.A.  
 22. See, e.g., TEX. PENAL CODE ANN. § 7.02(b) (West 2023) (“If, in the attempt to carry out a 
conspiracy to commit one felony, another felony is committed by one of the conspirators, all con-
spirators are guilty of the felony actually committed, though having no intent to commit it, if the 
offense was committed in furtherance of the unlawful purpose and was one that should have been 
anticipated as a result of the carrying out of the conspiracy.”); N.J. STAT. ANN. § 2C:2-6(a), (b)(4) 
(West 2015) (“A person is guilty of an offense if it is committed by his own conduct or by the con-
duct of another person for which he is legally accountable, or both. . . . A person is legally account-
able for the conduct of another person when: . . . [h]e is engaged in a conspiracy with such other 
person.”); Andrew Ingram, Pinkerton Short-Circuits the Model Penal Code, 64 VILL. L. REV. 71, 73 
(2019) (“In some states, like Texas and New Jersey, Pinkerton was restored through amending their 
versions of the Code.”). 
 23. See infra Part IV.A.1. 
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imposed.24 Specifically, it proposes infusing Katyal’s assumed 
conditions of conspiracies, involving far-reaching acts with large 
negative consequences, into Pinkerton liability.25 While the literature has 
proposed modifying or eliminating Pinkerton as a whole, proposals to 
narrow rather than jettison Katyal’s important account are scarce.26 

Part I of the Article explores the trajectory of U.S. conspiracy lia-
bility and its sweeping reach.27 Part II analyzes longstanding criticisms 
of this canon and court and policy responses,28 while Part III dissects 
Katyal’s defense of sweeping conspiracy liability and the positive and 
negative responses to it.29 These responses call for continued, relatively 
aggressive application of conspiracy liability to a wholesale exclusion of 
Pinkerton from criminal law.30 Part IV provides examples of the minor 
conspiracies that lack Katyal’s assumed characteristics.31 This Part also 
proposes new elements that would create two categories of conspiracy—
those meeting Katyal’s assumptions, thus justifying application of Pink-
erton liability, and those that do not.32 

Continued, routine application of broad co-conspirator liability will 
exacerbate the maladies of the U.S. criminal system—a system defined 
by mass incarceration and its attendant maladies, including the separa-
tion of families, a shrinking of the productive workforce, high taxpayer 
costs, and unjustly long sentences.33 Narrowing the application of co-
conspirator liability could change the course of numerous relatively low-
level cases—an important step toward meaningful criminal justice re-
form.34 

I. U.S. CONSPIRACY LIABILITY: AGREEMENT AND NEGLIGENCE AS 
CRIME 

Federal and state co-conspirator liability in the United States is 
broad, leading to extensive charges and convictions in both low-level 
and high-stakes cases.35 Understanding the meaning of conspiracy and 

 
 24. See infra Part IV.B. 
 25. See infra Part IV.B. 
 26. See Noferi, supra note 9, at 147; see also Ohlin, supra note 13, at 197-98; Rosenberg, 
supra note 18, at 17-19; see infra Part IV. 
 27. See infra Part I. 
 28. See infra Part II. 
 29. See infra Part III.C. 
 30. See infra Part III.D. 
 31. See infra Part IV.A.1–3. 
 32. See infra Part IV.B. 
 33. See supra note 1.  
 34. See infra Part IV.A.4.ii.  
 35. See infra Part I.A. 
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the operation of co-conspirator liability is key to analysis of the substan-
tive problems of this doctrine.36 

A. The Crime of Conspiracy 

In its simplest terms, a conspiracy is “an agreement to commit an 
unlawful act,”37 or “an agreement between two or more people for the 
purpose of promoting or committing a crime.”38 The Model Penal Code 
defines a conspiracy as an agreement with another person to engage in 
conduct that constitutes a crime, or conduct that is an attempt or solicita-
tion to commit a crime.39 Alternatively, an agreement to “aid” another 
person in the “planning or commission” or “attempt or solicitation” to 
commit a crime also constitutes conspiracy.40  

A conspirator is liable for any crimes committed by co-
conspirators, with some limits (as discussed in Part I.A.3.),41 and re-
mains liable for so long as the conspiracy lasts: “[u]pon joining a crimi-
nal conspiracy, a defendant’s membership in the ongoing unlawful 
scheme continues until he withdraws.”42 The defendant has the burden of 
proving withdrawal, and simply ending one’s participation in a conspira-
cy is not enough; the defendant must actively withdraw.43 Measures for 
active withdrawal from a conspiracy include “reporting to the authorities 
or communicating his intentions to his coconspirators.”44 

Two of the major substantive problems with U.S. conspiracy 
liability, which can contribute to the overcharging, pretrial detention, 
oversentencing, and incarceration of thousands of low-level criminals, 
include: (1) in some jurisdictions, the treatment of conspiracies as crimes 
that are distinct from crimes that result from conspiracies; and (2) more 
importantly, and the focus here, the assignment of vicarious, 
“relational,” or “imputed” criminal liability, defined in the conspiracy 
context simply as “co-conspirator” liability here.45 Conspirators are 

 
 36. See Pinkerton v. United States, 328 U.S. 640, 644, 646-48 (1946) (establishing the condi-
tions for and extent of co-conspirator liability). 
 37. Iannelli v. United States, 420 U.S. 770, 777 (1975). 
 38. United States v. Cornelio-Pena, 435 F.3d 1279, 1286 (10th Cir. 2006). 
 39. MODEL PENAL CODE § 5.03(1) (AM. L. INST. 1985). 
 40. Id. 
 41. See infra note 46 and accompanying text. 
 42. Smith v. United States, 568 U.S. 106, 107 (2013).  
 43. United States v. Harris, 695 F.3d 1125, 1136-37 (10th Cir. 2012). 
 44. Id. at 1137 (citing United States v. Powell, 982 F.2d 1422, 1435 (10th Cir. 1992)). 
 45. See Iannelli v. United States, 420 U.S. 770, 777-78 (1975) (citing Pinkerton v. United 
States, 328 U.S. 640, 643 (1946) (“It has been long and consistently recognized by the Court that 
the commission of the substantive offense and a conspiracy to commit it are separate and distinct 
offenses. The power of Congress to separate the two and to affix to each a different penalty is well 
established . . . the plea of double jeopardy is no defense to a conviction for both offenses.”)). Many 
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liable for any criminal acts within the scope of the conspiracy—even 
when those acts are wholly committed by other conspirators without a 
conspirator’s knowledge—and for any reasonably foreseeable acts of 
other conspirators, even when those acts are beyond the planned scope 
of the conspiracy and are again unknown to the conspirator.46  

Courts cite to Pinkerton for both of these conspiracy principles—
conspiracy as a distinct crime, and a conspirator’s liability for other 
conspirators’ substantive acts or “attenuated” liability.47 However, the 

 
scholars and courts refer to all forms of Pinkerton liability as “vicarious.” See, e.g., United States v. 
Gillespie, 27 F.4th 934, 938 (4th Cir. 2022); State v. Bridges, 628 A.2d 270, 276-77 (N.J. 1993). 
But Ohlin makes a persuasive definitional argument for defining the simpler form of Pinkerton lia-
bility—one conspirator’s liability for other conspirators’ substantive acts within the scope of the 
conspiracy—as vicarious, while the more extreme form of Pinkerton assigns liability to acts outside 
of the scope of the conspiracy. Ohlin, supra note 13, at 152; Noferi, supra note 9, at 95 n.13. For 
other definitions of situations where individuals are deemed culpable for the acts of others, see, e.g., 
Steven R. Morrison, Relational Criminal Liability, 44 FLA. ST. U.L. REV. 635, 635, 663 (2017) (de-
fining relational criminal liability as “one person’s criminal liability for the actions of another by 
way of a group of which both individuals are a part,” and more proposing acceptable relational lia-
bility as arising when a “defendant acts or refrains from acting with the intent to facilitate the crimi-
nal action of another . . . with the knowledge that his acting or refraining from acting is more likely 
than not to facilitate the criminal action of another; or . . . with conscious disregard for the substan-
tial likelihood that his acting or refraining from acting will facilitate the criminal action of anoth-
er”); Noferi, supra note 9, at 95 (defining vicarious liability under accomplice law, in which “[a]t 
common law, certain accomplices were traditionally punished for the crimes of the perpetrator”); 
Paul H. Robinson, Imputed Criminal Liability, 93 YALE L.J. 609, 613, 615-17 (1984) (defining 
“imputed liability” as including “a diverse group of doctrines [that] impute a culpable state of mind” 
to an actor who did not have that state of mind, such as the scenario under which “[i]f A and B con-
spire to rob a bank and B purposely kills a guard, both the killing and the purposeful culpability may 
be imputed to A under the Pinkerton doctrine”). 
 46. Ohlin, supra note 13, at 152 (noting that Pinkerton “is really two rules rolled into one,” 
enabling “vicarious liability for the crimes of co-conspirators that fall within the scope of the crimi-
nal plan” and when “the actions of a co-conspirator fall outside the scope of the criminal agreement, 
but are nonetheless attributed to the defendant because they were ‘reasonably foreseeable’”). For a 
description of “within the scope” and “outside of the scope” of Pinkerton liability, see United States 
v. Mothersill, 87 F.3d 1214, 1218 (11th Cir. 1996):  

Generally, Pinkerton co-conspirator liability applies in two situations. First, where the 
substantive crime is also a goal of the conspiracy, e.g., where there is a narcotics con-
spiracy and a corresponding substantive crime of possession or distribution of cocaine. 
The second scenario is where the substantive offense differs from the precise nature of 
the ongoing conspiracy, but facilitates the implementation of its goals. For example, a 
particular co-conspirator, found guilty of conspiring to distribute drugs, may also be held 
liable for the substantive crime of possession of a firearm. 

Mothersill, 87 F.3d at 1218; see also Noferi, supra note 9, at 99 (noting “the heart of the Pinkerton 
Court’s limit that the substantive crime be within the scope of the conspiracy” but that since 1946, 
“circuit courts have specifically extended Pinkerton to crimes that were unintended consequences of 
a conspiracy, so long as the crimes were ‘reasonably foreseeable’ and the defendants were ‘more 
than ‘minor’ participants’ in the conspiracy”). 
 47. Iannelli, 420 U.S. at 777-78 (observing that “the conspiracy to commit an offense and the 
subsequent commission of that crime normally do not merge into a single punishable act.” (citing 
Pinkerton, 328 U.S. at 643)). The Court in Pinkerton found that “offenses charged and proved were 
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oft-cited “Pinkerton doctrine” refers specifically to co-conspirator 
liability, and, most commonly, to the most extreme form of this 
liability—when a conspirator is liable for other conspirators’ reasonably 
foreseeable acts outside of the scope of, but in furtherance of, a 
conspiracy.48 

B. Co-Conspirator Liability Under Pinkerton 

In 1946, the U.S. Supreme Court affirmed the conviction and sen-
tencing of brothers Walter and Daniel (“Dan”) Pinkerton for conspiracy 
and substantive criminal counts, and the Fifth Circuit’s affirmation of 
that conviction and sentencing.49 The indictment below charged the 
brothers with unlawfully removing and concealing a “large quantity of 
distilled spirits” and failing to pay taxes for these spirits, therefore de-
frauding the United States.50 

The crux of Walter’s objection and appeal to the Fifth Circuit was 
that Dan had pled guilty to the tax-related substantive accounts, yet Wal-
ter “had nothing to do” with the tax-related behavior.51 Indeed, Dan al-
leged that Walter committed some of the substantive crimes charged 
while Dan was “in the penitentiary,” making it impossible for Dan to 
have been involved with these crimes.52 The Fifth Circuit reasoned that 
the brothers were physically close—living “about two hundred yards 
from each other, on the same side of the highway”; they both engaged in 
selling whiskey in dry counties where it was prohibited (even if only 
Dan committed the tax offenses); and they were closely entwined, with 
Dan paying Walter’s bond “[w]henever” Walter was arrested in the state 
courts.53 Although Dan did not participate in many of the substantive 
crimes, the Fifth Circuit Court cited what would become the central 
principle of Pinkerton: “the act of one or more defendants in furtherance 

 
not only a conspiracy but substantive offenses as well” and “[n]or can we accept the proposition that 
the substantive offenses were merged in the conspiracy.” Pinkerton, 328 U.S. at 643. 
 48. See, e.g., Gillespie, 27 F.4th at 938 (“Under the Pinkerton doctrine, defendants are vicari-
ously ‘liable for substantive offenses committed by a co-conspirator when their commission is rea-
sonably foreseeable and in furtherance of the conspiracy.’” (quoting United States v. Hare, 820 F.3d 
93, 105 (4th Cir. 2016))); United States v. Ashley, 606 F.3d 135, 142-43 (4th Cir. 2010) (“The 
Pinkerton doctrine makes a person liable for substantive offenses committed by a co-conspirator 
when their commission is reasonably foreseeable and in furtherance of the conspiracy.”). Ohlin ob-
serves that “Pinkerton’s name is usually affixed” to outside-the-scope liability, the most “controver-
sial application” of Pinkerton. Ohlin, supra note 13, at 152. 
 49. See Pinkerton, 328 U.S. at 641-42, 648. 
 50. Pinkerton v. United States, 151 F.2d 499, 500 (5th Cir. 1945), aff’d, 328 U.S. 640 (1946). 
 51. Id.  
 52. Id.  
 53. Id. 
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of the common plan is in law the act of all.”54 In other words, acts in 
which some co-conspirators have no involvement, or even knowledge, 
are nonetheless deemed to be criminal acts committed by “innocent” co-
conspirators.55  

The U.S. Supreme Court took up the Pinkertons’ petition for certio-
rari because of a Third and Fifth Circuit split over the assignment of 
criminal liability to an individual co-conspirator who lacked involve-
ment in or knowledge of the criminal acts.56 The Fifth Circuit followed 
what was to become the Pinkerton rule, whereas the Third Circuit 
deemed it improper to “convict a conspirator of every substantive of-
fense committed by any other member of the group even though he had 
no part in it or even knowledge of it.”57 This problem, as characterized 
by the Third Circuit, is now typically described as “vicarious liability,”58 
although the Third Circuit painted it in Double Jeopardy terms.59  

Addressing the circuit split over whether a conspirator could be lia-
ble for the crimes committed by others—even without participation in, 
contribution to, or knowledge of those crimes—the Supreme Court in 
Pinkerton agreed with the Fifth Circuit.60 The Court found that if one has 
joined a conspiracy—which is itself a crime—any later acts by the con-
spirator or others are attributed to all.61 The Court emphasized: “[S]o 
long as the partnership in crime continues, the partners act for each other 
in carrying it forward.”62 “It is settled that ‘an overt act of one partner 

 
 54. Id. (quoting Davis v. United States, 12 F.2d 253, 257 (5th Cir. 1926)). 
 55. See id. 
 56. Pinkerton v. United States, 328 U.S. 640, 642, 645-46 (1946). 
 57. United States v. Sall, 116 F.2d 745, 748 (3d Cir. 1940). 
 58. Noferi, supra note 9, at 94; Ohlin, supra note 13, at 152; Francis B. Sayre, Criminal Re-
sponsibility for the Acts of Another, 43 HARV. L. REV. 689, 694-95 (1930) (categorizing “vicarious 
responsibility” in criminal law). 
 59. Sall, 116 F.2d at 747-78. The court observed that making one conspirator liable for the 
substantive offenses of all other conspirators requires treating the conspiracy (in which all co-
conspirators participated) as equivalent to all substantive crimes that emerged from the conspiracy, 
with the substantive crimes viewed simply as “additional conspiracy counts each alleging one overt 
act.” Id. And allowing conviction on both the conspiracy and substantive counts would convict the 
same person twice for the one conspiracy. Id. at 748. This Double Jeopardy reasoning, however, 
rests fundamentally on the court’s core presumption that one member of a group may not be con-
victed for a substantive crime of which he had “no part in or even knowledge.” Id. This presumption 
motivated the court’s finding that the only way prosecutors could drag conspirators who did not 
commit substantive acts into substantive act convictions was to treat the conspiracy (of which the 
non-acting conspirators were a part) as essentially identical to the substantive crimes, with those 
crimes representing further overt acts of the conspiracy. Id. at 747-48. 
 60. Pinkerton, 328 U.S. at 646, 648. 
 61. Id. at 646-47. 
 62. Id. at 646. 
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may be the act of all without any new agreement specifically directed to 
that act.’”63 

The co-conspirator liability in Pinkerton was the first, narrower 
type introduced above in Part I.A,64 with conspirators being liable for co-
conspirators’ crimes within the scope of the original conspiracy.65 But 
the Court in Pinkerton also paved the way for the broader co-conspirator 
liability for which the Pinkerton doctrine is now most-cited—liability 
for co-conspirators’ reasonably foreseeable acts outside of the scope of 
the original conspiracy.66 The Court did so by using the now oft-cited 
“reasonably foreseeable” language, stating:  

A different case would arise if the substantive offense committed by 
one of the conspirators was not in fact done in furtherance of the con-
spiracy, did not fall within the scope of the unlawful project, or was 
merely a part of the ramifications of the plan which could not be rea-
sonably foreseen as a necessary or natural consequence of the unlawful 
agreement.67  

Interpreting this language, courts often cite Pinkerton as making 
conspirators liable only for other conspirators’ crimes “within the scope” 
of the conspiracy.68 For example, the U.S. Court of Appeals for the Sixth 
Circuit defined Pinkerton liability in 2022 as requiring that: “(1) the of-
fenses are ‘done in furtherance of the conspiracy,’ (2) they ‘fall within 
the scope of the unlawful project,’ and (3) they are reasonably foreseea-
ble ‘consequence[s] of the unlawful agreement.’”69 Some courts, howev-
er, go further, finding conspirators liable for reasonably foreseeable 
crimes outside of the scope of the conspiracy.70 For example, in State v. 
Bridges,71 the Supreme Court of New Jersey held “that a co-conspirator 
may be liable for the commission of substantive criminal acts that are 
not within the scope of the conspiracy if they are reasonably foreseeable 

 
 63. Id. at 646-47. 
 64. See supra notes 45-48 and accompanying text. 
 65. Pinkerton, 328 U.S. at 647 (noting that liability applies to all conspirators when the “sub-
stantive offense is committed by one of the conspirators in furtherance of the unlawful project”); 
Ohlin, supra note 13, at 152 (“Pinkerton itself actually involves application of the more pedestrian 
vicarious liability.”). 
 66. Pinkerton, 328 U.S. at 646-48. 
 67. Id. at 647-48; Ohlin, supra note 13, at 152 (noting the introduction of the “reasonable 
foreseeability” language, which allowed for co-conspirator conviction for crimes by others outside 
of the scope of the conspiracy, and that Pinkerton is best known for this “more extensive applica-
tion” of co-conspirator liability). 
 68. United States v. Sadler, 24 F.4th 515, 545 (6th Cir. 2022). 
 69. Id. (quoting United States v. Hamm, 952 F.3d 728, 744 (6th Cir. 2020)). 
 70. See State v. Bridges, 628 A.2d 270, 274, 279-81 (N.J. 1993). 
 71. 628 A.2d 270 (N.J. 1993). 
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as the necessary or natural consequences of the conspiracy.”72 And the 
Eleventh Circuit in United States v. Alvarez73 affirmed a jury’s conclu-
sion that murder was reasonably foreseeable from a drug conspiracy, de-
spite the murder not being “within the originally intended scope of the 
conspiracy, but instead . . . a result of an unintended turn of events.”74 

These problems have led many critics to call for the elimination of 
Pinkerton, and these criticisms generated some reforms—particularly 
before the expansion of Katyal’s and others’ influential efficiency justi-
fications for Pinkerton.75 

II. PINKERTON CRITICISM AND REFORMS  

Criticisms of the Pinkerton doctrine—and broad conspiracy liabil-
ity more generally—pre-dated Pinkerton and ballooned in Pinkerton’s 
wake.76 Most of the criticism focuses on Pinkerton’s departure from a 
central tenet of criminal law: that to be convicted, individuals must be 
personally culpable for the crime.77 Within this core criminal law doc-
trine, individuals should be liable only for crimes that they cause and for 
which they have the requisite mens rea, and their liability should be pro-
portional to their culpability.78 Different accounts focus on different 
branches of this concept.79 Some focus expressly on the lack of causa-
tion between co-conspirators’ conduct and resulting crimes under Pink-
erton (often characterized as a Due Process problem), others explore the 
tenuous treatment of co-conspirators as agents of a principal, and still 
others critique the treatment of individual conspirators as though their 
thoughts were identical to those of the group.80 

 
 72. Id. at 280. 
 73. 755 F.2d 830 (11th Cir. 1985). 
 74. Id. at 848-51. 
 75. See infra Part II. 
 76. Joshua Dressler, Reassessing the Theoretical Underpinnings of Accomplice Liability: New 
Solutions to an Old Problem, 37 HASTINGS L.J. 91, 98-99, 103, 111-12, 115 (1985); Sayre, supra 
note 58, at 702, 722. 
 77. Noferi, supra note 9, at 95 & n.13 (describing courts’ and the literature’s objection to 
Pinkerton as violating the requirement of “personal guilt” and documenting assumptions that per-
sonal guilt is central to the U.S. criminal justice system); see infra notes 81-82 and accompanying 
text (documenting several scholars’ account of personal responsibility as central to criminal law). 
 78. See infra notes 81-82 and accompanying text. 
 79. See infra note 80 and accompanying text. 
 80. See Noferi, supra note 9, at 147, 149 (“‘[A]ttenuation in fact’ provides a check on the 
inherently objective nature of ‘foreseeability’ by requiring extra focus on the defendant’s actions, as 
a proxy for his mens rea.”); Dressler, supra note 76, at 112-14 (“The core leader of crimes is proba-
bly more dangerous and less easily deterrable than other accomplices or even other perpetrators.”); 
Ohlin, supra note 13, at 155, 158-63 (“For example, if the nation is guilty, it does not necessarily 
follow that any individual member of the nation is guilty.”). 
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A. Personal Culpability, Causation, and Due Process 

Broad co-conspirator liability—implicating individuals for others’ 
criminal acts, including acts outside of the conspiracy’s scope—cuts 
against the deeply-held principle that individuals should only be liable 
for acts that they have themselves committed, also described as “person-
al guilt.”81 As Professor Sayre observed in 1930, critiquing all forms of 
vicarious liability, “it is of the very essence of our deep-rooted notions 
of criminal liability that guilt be personal and individual.”82 

Pinkerton liability, in contrast, punishes individuals for crimes that 
they did not commit, cause, or even have knowledge of.83 According to 
critics, this causes Pinkerton liability to potentially violate Due Process 
or, more broadly, conflict with the U.S. “system of jurisprudence,” as the 
New York Superior Court has found.84 The drafters of the Model Penal 
Code recognized Pinkerton’s violation of the tenet that individuals must 
be personally culpable for crimes and abolished Pinkerton liability, re-
quiring that, for a person to be liable for the conduct of another, they 
must “agree[] . . . to aid such other person in planning or committing” 
the offense in question “with the purpose of promoting or facilitating the 
commission of the offense.”85 

 
 81. Noferi, supra note 9, at 95 (noting the concept of “‘personal guilt’ as a fundamental con-
cept in criminal jurisprudence,” although observing that vicarious liability for accomplices, as op-
posed to conspiracy, “is as old as the common law”); Dressler, supra note 76, at 103 (explaining 
that “[p]ersonal responsibility is the ‘only sure foundation of law’” (quoting Sayre, supra note 58, at 
717)); see Ohlin, supra note 13, at 158, 161 (observing that “[t]he point of criminal justice 
is . . . [that] punishment must be relative to an individual defendant’s culpability and culpability 
cannot be generated by anything other than wrongful action,” and emphasizing the principle of indi-
vidual culpability); Robinson, supra note 45, at 619 (noting the “requirement of personal culpability 
as a prerequisite for criminal liability”); Sam Kamin & Justin Marceau, Vicarious Aggravators, 65 
FLA. L. REV. 769, 772 (2013) (“A foundational concern goes to the propriety of holding one person 
criminally accountable for the actions of another.”). 
 82. Sayre, supra note 58, at 717; see MODEL PENAL CODE § 2.01, cmt. 1 (AM. L. INST. 1985); 
Ingram, supra note 22, at 75, 77 (focusing on this portion of the Model Penal Code). 
 83. Alex Kreit, Vicarious Criminal Liability and the Constitutional Dimensions of Pinkerton, 
57 AM. U.L. REV. 585, 595 (2008). 
 84. People v. McGee, 399 N.E.2d 1177, 1182 (N.Y. 1979); Kreit, supra note 83, at 599-608, 
611-16 (documenting many courts that have concluded that Pinkerton violates Due Process, or that 
Due Process requires limits on the application of Pinkerton). 
 85. See, e.g., MODEL PENAL CODE §§ 2.06, 2.06(3)(a)(ii) (AM. L. INST. 1985); Kamin & 
Marceau, supra note 81, at 799-800, 800 n.151 (2013) (observing that “the MPC has rejected 
vicarious liability based on participation in a conspiracy; in these situations, the Code would make a 
defendant liable only where his participation in a conspiracy makes him liable as an aider or 
abetter”); Herbert Wechsler et al., The Treatment of Inchoate Crimes in the Model Penal Code of 
the American Law Institute: Attempt, Solicitation, and Conspiracy, 61 COLUM. L. REV. 957, 980-81 
(1961) (observing that prosecutors are tempted to expand the scope of conspiracies to the point 
where “serious questions may be raised about the expanded concept as a measure of criminal 
responsibility and, further, about its impact on the defendant’s . . . determination of his individual 
guilt or innocence” and that under the Model Penal Code, the “scope of the conspiracy concept for 
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Building on Pinkerton’s departure from personal culpability, some 
scholars object to the lack of, or very weak, causation underlying Pink-
erton liability, which falls far short of “but for” causation.86 For exam-
ple, Mark Noferi argues that “causation is entirely irrelevant to tradition-
al concepts of vicarious liability,” as humans have “free will,” and even 
if one person pays a co-conspirator to do something, we cannot say with 
certainty that the co-conspirator would not have proceeded anyway.87 
Noferi proposes Due Process limits as a solution, arguing for an “attenu-
ation in fact” requirement for Pinkerton liability to reintroduce “personal 
guilt” to the Pinkerton doctrine.88 Under this test, to be liable under 
Pinkerton, a defendant would have to “actively participate[]” in the 
crime or show “more than minor participation.”89 Professor Alex Kreit, 
documenting the many instances in which courts have found Pinkerton 
Due Process violations, suggests that “personal guilt” is a unifying con-
cept that should potentially apply to constrain many forms of vicarious 
liability, including Pinkerton.90 And to ensure that individuals are prose-
cuted only for crimes for which they are individually culpable, and to 
limit the far-reaching practical effects of broad conspiracy liability, Pro-
fessor Paul Marcus argues for punishing only the agreement (the con-
spiracy), leaving substantive offense statutes for punishment of the crime 
itself.91  

 
other purposes [purposes other than venue, vicarious admissions, and fairness of trial] is defined 
more precisely and probably more strictly than under present law”); Dressler, supra note 76, at 91 
n.1 (“The Pinkerton doctrine has been heavily criticized . . . and is rejected by the Model Penal 
Code. . . . The author, too, would abolish the doctrine, to the extent that it really exists.”); Ingram, 
supra note 22, at 73 (observing that “culpability should be a necessary condition of criminal 
liability” and exploring “how the Model Penal Code implements this condition”). 
 86.  See Dressler, supra note 76, at 102 (explaining that accomplice liability is complete with-
out a “causal link”: “an accomplice is accountable for the actions of the perpetrator even if the de-
sired consequences would have occurred precisely when they did without her conduct”); see also 
Kreit, supra note 83, at 614 (noting that Pinkerton’s “in furtherance of” standard “is a far cry from 
true but-for causation”). The Model Penal Code requires that for defendants to be culpable for re-
sults caused by conduct, conduct is only the cause of a result when the conduct “is an antecedent but 
for which the result in question would not have occurred” and any additional causal elements of the 
specific crime are met. MODEL PENAL CODE § 2.03(1)(a)–(b) (AM. L. INST. 1985). 
 87. Noferi, supra note 9, at 153.  
 88. See id. at 149. 
 89. Id. (quoting United States v. Alvarez, 755 F.2d 830, 850-51 (11th Cir. 1985)); id. at 118-
19 (discussing and positively viewing the approach to “participation in the criminal activity” fol-
lowed by Scales v. United States, 367 U.S. 203, 227-28 (1961)). 
 90. See Kreit, supra note 83, at 606, 611-12. 
 91. Paul Marcus, Criminal Conspiracy Law: Time to Turn Back from an Ever Expanding, 
Ever More Troubling Area, 1 WM. & MARY BILL RTS. J. 1, 7-8, 45 (1992) (describing the problems 
of guilt by association and guilt for the crimes of others and arguing for liability only for the con-
spiracy agreement; in other words, the policy objectives can “be achieved if it is the conspiracy 
which is punished and not other crimes, albeit related. For those other crimes ample mechanisms 
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Professor Joshua Dressler recognizes but ultimately rejects argu-
ments that there is no causation in criminal accomplice liability and sim-
ilar forms of vicarious liability, concluding that juries can make “com-
mon sense conclusions about causal responsibility.”92 But he argues for a 
stronger causation test that would create two categories of accomplices 
(including co-conspirators under Pinkerton)—“causal” and “noncaus-
al”—and would release noncausal accomplices from liability for “crimi-
nal acts of the perpetrator.”93 

Professor Paul Robinson similarly acknowledges difficulties in pin-
pointing “causation” within many forms of imputed liability, including 
Pinkerton.94 While he believes that courts can usually find some causal 
connection between a defendant and a crime—even for vicarious liabil-
ity—he views some applications of causation as unjustified.95 One such 
application, which can arise under Pinkerton, is when courts impose lia-
bility for an actor’s “contribution to the circumstances giving rise to the 

 
exist for punishment, including traditional accountability principles and other substantive offens-
es”). 
 92. Dressler, supra note 76, at 126-28. Although Dressler and others recognize the differences 
between accomplices and co-conspirators, many scholars address both of doctrines surrounding 
these defendants under the broader umbrella of vicarious or imputed liability, and Dressler views 
most co-conspirators as accomplices, with the exception of Pinkerton co-conspirators. Id. at 91 n.1 
(“Usually, there is no need to consider separately the two forms of accountability [accomplice and 
conspiracy liability] because a co-conspirator will actually aid in the crime; at the least, the act of 
agreeing encourages, and thereby aids the other actor. . . . As such, the co-conspirator is punishable 
as an accomplice.”); id. (observing that “the author . . . would abolish the doctrine” and observing 
that his moral arguments about the “requirement of causation . . . apply even more forcefully to 
Pinkerton conspiracy theory”); N.J. STAT. ANN. § 2C:2-6 note 5 (West 2015) (Accomplices—In 
General) (“[E]ven though defendant may be found guilty under theory of conspiratorial liability 
based solely on agreement to commit crime, defendant must be shown to have engaged in conduct 
designed to aid another in commission of crime in order to be found guilty under theory of accom-
plice liability.”); Nye & Nissen v. United States, 336 U.S. 613, 620 (1949) (“The rule of [Pinkerton] 
does service where the conspiracy was one to commit offenses of the character described in the sub-
stantive counts. Aiding and abetting has a broader application. It makes a defendant a principal 
when he consciously shares in any criminal act whether or not there is a conspiracy.”). For differ-
ences between conspirators and accomplices, see, e.g., Bruce A. Antkowiak, The Pinkerton Prob-
lem, 115 PENN ST. L. REV. 607, 609 n.4 (2011) (“In a conspiracy, people agree to act jointly . . . . To 
be an accomplice, a person does not have to agree to help someone else . . . .”); Commonwealth v. 
Allen 625 A.2d 1266, 1267 (Pa. Super. Ct. 1993) (“Proof of conspiracy requires showing that de-
fendant reached agreement with co-conspirator to commit crime, but mere rendition of aid is suffi-
cient to find accomplice liability.”); Commonwealth v. Davenport, 452 A.2d 1058, 1059 (Pa. Super. 
Ct. 1982) (“The intent required for criminal conspiracy is identical to that required for accomplice 
liability; in both crimes, a defendant must act with the intent of promoting or facilitating the com-
mission of the offense.”). 
 93. Dressler, supra note 76, at 124-27.  
 94. Robinson, supra note 45, at 631-34 (“There is clearly a spectrum of cases along which the 
strength of the causal relation varies with the actor’s degree of control over the other person or, in 
other words, with the other person’s degree of independent action.”). 
 95. Id. at 634-35. 
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criminal conduct or result despite his lack of intent, knowledge, or reck-
lessness.”96 Robinson argues that more is required—a “minimum culpa-
ble state of mind as to the causal connection and the culpable state of 
mind required” for the criminal offense itself.97 

B. Agency Theory  

Other Pinkerton accounts focus on the concept of agency within the 
doctrine, either as an alternative to or an addition to the limitations of 
causation.98 Benjamin Rosenberg, then Chief Trial Counsel with the 
New York Attorney General, likened Pinkerton liability to treating the 
conspiracy itself as the principal.99 Co-conspirators—all acting as agents 
of the principal—are liable for all acts “within the scope of the agency,” 
yet this scope is ill-defined.100 Rosenberg explored a variety of reforms, 
from abolishing Pinkerton liability (as some states have done) to narrow-
ing Pinkerton (requiring that the defendant have “intended” that the sub-
stantive crime be “perpetrated") and similarly narrowing jury instruc-
tions to reflect this.101 

C. The Limits of “Group Think” 

Professor Jens Ohlin provides one of the most extensive accounts of 
Pinkerton liability and similar conspiracy doctrines, criticizing these 
doctrines yet finding a new doctrinal justification for them.102 In 2007, 
Ohlin argued that no scholar or court had provided a doctrinal founda-
tion that could tether conspiracy liability to the “background constraint” 
of criminal law—punishment for “personal culpability.”103 Ohlin aimed 
to find a doctrinal theory—rooted in a system of individual culpability—
to support the criminalization of “group will” and make all individuals 
within the group liable for the substantive acts of others.104 

 
 96. Id. at 645-46. 
 97. Id. at 646. 
 98. See Rosenberg, supra note 18, at 7. 
 99. Id.  
 100. Id. (observing that “the precise scope of the conspiratorial agreement is not well-defined” 
and that “there is a strong tendency to conclude that the conspiratorial agreement was sufficiently 
capacious as to encompass all of the bad acts done by any conspirator that bear any relation to the 
subject of the conspiracy”). 
 101. Id. at 18. 
 102. Ohlin, supra note 13, at 157-60. 
 103. Id. at 160 (“The principle codifies our natural intuition that no global utilitarian justifica-
tion is sufficient to impose punishment on the innocent, regardless of the possible gains in efficien-
cy or overall welfare.”); id. at 158 (defining this as “the principle of individual culpability”). 
 104. Id. at 150-51, 159-69.  
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Like other critics, Ohlin observed that Pinkerton would seem to fly 
in the face of personal culpability, as it triggers liability for the most dis-
tant of crimes, including those not even related to the scope of the 
planned conspiracy.105 Yet Ohlin argued that Pinkerton can nonetheless 
honor “the individualistic precepts of criminal law and the principle of 
individual culpability.”106 Specifically, he proposed that, although one 
cannot automatically connect a group’s motive—sometimes referred to 
as “group think”—to an individual, individuals can combine motives to 
form a group plan.107 He accordingly argued for applying Pinkerton only 
to conspiracies involving “tightly knit” agreements, thus aligning Pink-
erton with valid criminal law roots.108 

Perhaps most strikingly, the Supreme Court has invalidated vicari-
ous liability in the aiding and abetting context, although not for Pinker-
ton.109 The Court held that an individual will be liable as an aider and 
abettor under section 924(c)—possessing a firearm during or in relation to 
drug trafficking or a crime of violence—only when he has knowledge 
that someone else will use a firearm.110 This “knowledge of a firearm 
must be advance knowledge—or otherwise said, knowledge that enables 
him to make the relevant legal (and indeed, moral) choice.”111 When de-
fendants are charged as co-conspirators rather than aiders and abettors, 
however, this knowledge requirement disappears.112 

These reforms, doctrines, and proposals for change focus on 
hewing, to one degree or another, to the central tenet of personal 
culpability.113 They both predated and followed Katyal’s account—with 
some of them directly criticizing it.114 Yet Katyal presents such a strong 
utilitarian defense of conspiracy—explicitly ignoring any moral, 
retributive, or ethical requirements for grounding conspiracy law in 

 
 105. Id. at 153-54, 161-62. 
 106. Id. at 158.  
 107. Id. at 172-78. 
 108. Id. at 197-98. 
 109. See Rosemond v. United States, 572 U.S. 65, 78 (2014). 
 110. Id. at 76-78 
 111. Id. at 78. 
 112. United States v. Whitted, 734 F. App’x 90, 92 (3d Cir. 2018) (“Because Whitted was con-
victed of a § 924(c) violation under a Pinkerton theory of conspiracy and not under an aiding and 
abetting theory, Rosemond is inapposite.”). Further, even when prosecutors do not charge an indi-
vidual with Pinkerton liability, they may use Pinkerton liability (with its looser standard of proof of 
liability for “reasonably foreseeable” acts of co-conspirators) as an alternative to aiding and abetting 
liability, thus lessening prosecutors’ burden of proof. Id. at 93-94, 94 n.3; United States v. Zackery, 
494 F.3d 644, 649 (8th Cir. 2007) (“[A]iding and abetting and Pinkerton are alternative theories by 
which the government may prove joint criminal liability for a substantive offense. That the stand-
ards of proof are different is irrelevant.”). 
 113. Robinson, supra note 45, at 619. 
 114. See, e.g., Rosenberg, supra note 18, at 5, 14-16. 
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personal culpability, that the account threatens to dwarf these other 
critiques, as explored in Part III.115  

III. JUSTIFYING PINKERTON: THE UTILITARIAN ACCOUNT 

As described above, Pinkerton liability has long been the subject of 
intense criticism.116 In 1993, however, Professor Neal Kumar Katyal 
produced a comprehensive utilitarian justification of conspiracy, includ-
ing Pinkerton.117 

Katyal’s account is—by his own characterization—wholly func-
tionalist and utilitarian.118 He does not endeavor to provide a doctrinal or 
retributivist account of the separate punishment of underlying agree-
ments and resulting crimes, attenuated liability, or loose evidentiary 
principles.119 Rather, Katyal presents a holistic cost-benefit analysis of 
conspiracy, drawing lessons from economics and psychology.120 

A. The Psychology of Conspiracies 

In the psychology pillar of Katyal’s utilitarian conspiracy analysis, 
Katyal focuses on studies showing how group behavior—even within 
loosely formed groups of previously unaffiliated individuals—
transforms individuals’ free will.121 By Katyal’s account, while individ-
uals enter a group with their own opinions, risk aversion, and willing-
ness to re-think behavior and change course, they quickly transform into 
compliant sheep (in part due to groups’ ability to “suppress dissent and 
induce conformity”).122 Individuals within groups begin to think alike 
and move toward a polarized, relatively extreme view as their group be-
liefs strengthen and snowball.123 Once on this course, they become loyal 
to this view—even if incorrect—and are averse to defection.124 

Katyal views all of these psychological factors as leading to more 
dangerous and problematic crimes by groups, as compared to individu-
als.125 Although polarization toward an extreme view can cut both 

 
 115. Katyal, supra note 2, at 1369; see infra Part III. 
 116. See supra Part II. 
 117. Katyal, supra note 2, at 1314-15 (characterizing the article as “[a] thorough study of the 
costs and benefits of conspiracies to criminal and of conspiracy law to prosecutors”). 
 118. Id. at 1315 (describing the author’s endeavor to enable “full appreciation of the [conspira-
cy] doctrine’s functional benefits”). 
 119. Id. at 1369. 
 120. Id. at 1314-16. 
 121. Id. at 1316-18. 
 122. Id. 
 123. Id. at 1318-19. 
 124. Id. at 1317-18. 
 125. Id. at 1319. 
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ways—toward more brazen crimes or more cautious behavior for fear of 
detection—Katyal focuses on the move toward the brazen.126 He con-
cludes the conspiracies can lead to more violent and aggressive crimes 
as individuals hew to the group view and the view strengthens.127 Nor 
will individuals following group dynamics and taking greater risks nec-
essarily commit crimes that are easier to detect, as they may engage in a 
larger quantity of less risky crimes.128 Moreover, as individuals become 
more closely glued to the group structure, their willingness to defect 
from criminal plans and action, Katyal emphasizes, will fade, as individ-
uals with strong group identity repeatedly act against their self-
interest.129 This, he argues, requires strong counteractive incentives such 
as the withdrawal doctrine, which makes conspirators liable for all acts 
of the group until they actively withdraw from it.130 

These psychological factors combine with the economic benefits of 
conspiracy, Katyal observes, to make conspirators deadly weapons.131 

B. The Economy of Conspiracies 

Psychologically aligned groups become all the more potent with the 
economic efficiencies of collaboration in Katyal’s narrative.132 Indeed, 
both supporters and critics of broad conspiracy liability recognized the 
economic efficiencies of conspiracies that can enable the commission of 
crime.133 As early as 1948, Harvard Law students observed that “[t]he 
advantages of division of labor and complex organization characteristic 
of modern economic society have their counterparts in many forms of 
criminal activity,” pointing particularly to conspiracies.134 

Katyal likens criminal groups to the firms at the heart of Coase’s 
economic analysis of the formation of firms and the merger of firms.135 
Conspiracies reduce the transaction costs of recruiting and contracting 
for labor as groups—which amass connections and knowledge—can 

 
 126. Id. (observing that, outside of the criminal realm, “some groups behave with extreme cau-
tion”).  
 127. Id. 
 128. Id.  
 129. See id. at 1320-21.  
 130. See id. at 1318, 1378 (noting the need for “incentives to break ranks” and “unravel con-
formist dynamics,” including, for example, the withdrawal doctrine). 
 131. See id. at 1316-21, 1325-27. 
 132. See id. at 1325-27. 
 133. See Note, The Conspiracy Dilemma: Prosecution of Group Crime or Protection of Indi-
vidual Defendants, 62 HARV. L. REV. 276, 283-84 (1948). 
 134. Id. 
 135. Katyal, supra note 2, at 1325. 
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more easily fold others into their cause.136 Conspirators build economies 
of scale and become specialized, ensuring that different conspirators 
hone their individual roles, such as look-out versus getaway driver.137 

Katyal also examines how the economics of specialization influ-
ence individual behavior within conspiracies.138 For example, when 
more individuals are available to plan and carry out a crime, each carry-
ing out their assigned role and become specialists at this role, this diffus-
es responsibilities for different components of the crime.139 More indi-
viduals can commit relatively benign acts, such as serving as a driver or 
a look-out, and thus have less moral culpability for these acts.140 Lower-
ing individual feelings of guilt can enable the commission of more 
crime.141 This diffusion can also make it difficult for prosecutors to 
prove individuals’ culpability, particularly for those only carrying out 
minor roles.142 

Beyond the difficulties of proving individuals’ culpability within 
conspiracies (absent doctrines such as Pinkerton), Katyal also focuses on 
conspirators’ superior ability to avoid being prosecuted, either by evad-
ing detection or persuading prosecutors to forgo charges.143 It takes a lot 
to bribe a prosecutor, he observes, and groups of conspirators—which 
are relatively efficient, powerful, and wealthy (as apparently assumed by 
Katyal)—have more money to pay these bribes.144 Further, due to econ-
omies of scale that make them more efficient criminals, groups of con-
spirators can commit “numerous crimes within a short time” and rely on 
lookouts to make it less likely that their crimes will be observed.145 

As a result of these and similar economic forces, Katyal argues, 
groups are far more potent criminal forces than individual actors.146 

C. Justifying Broad Liability for Conspiracies 

Relying wholly on utilitarian analysis147—which concludes that 
conspirators impose extremely high costs to society due to economic and 

 
 136. Id.  
 137. Id. at 1326-27. 
 138. Id. at 1326. 
 139. Id.  
 140. Id. at 1327. 
 141. Cf. id. (observing that diffusion of responsibility “makes crime easier and cheaper to carry 
out”). 
 142. Id. at 1326. 
 143. Id. (discussing how “the responsibility for a single crime is spread over many persons,” 
and that a more culpable mental state is difficult to prove for those performing discrete tasks). 
 144. Id.  
 145. Id.  
 146. See id. at 1325-27. 
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psychological forces—Katyal launches a full-throated defense of all as-
pects of conspiracy law.148 Katyal focuses especially on the need for in-
formation extraction—powerful levers for prosecutors to wrest infor-
mation from conspirators in dangerous, highly effective groups 
committing deadly crimes.149 

Building on the importance of information extraction, Katyal ar-
gues that long sentences for agreements alone (regardless of resulting 
substantive crimes) are justified to incentivize even minor actors to flip 
and reveal the identity and crimes of their colleagues.150 Also with a fo-
cus on information extraction, Katyal argues that loose evidentiary 
standards, such as the exception to the hearsay rule and provisions for 
easy joinder of defendants, are similarly necessary to induce conspirators 
to testify against one another.151 

Beyond emphasizing the heightened need for information extrac-
tion in the conspiracy context, Katyal focuses on conspiracy law doc-
trines that help interfere with the psychological and economic factors 
that make conspiracies so potent.152 For example, while actors already 
willing to commit a risky crime might substitute their behavior with an 
even riskier one—a substitution effect problem—they are less willing to 
do so if threatened with liability for all of the group’s behaviors.153 Ra-
ther than substituting one individual act for another, Pinkerton poses the 
threat of group liability and deters substitution incentives of criminals.154 

The U.S. Supreme Court and other courts, like Katyal, frequently 
justify broad conspiracy liability on utilitarian grounds both because the 
“‘[c]ombination in crime makes more likely the commission of [other] 
crimes’ and because it ‘decreases the probability that the individuals 

 
 147. See id. at 1374-75 (observing that “[t]his defense of Pinkerton, like the rest of the Article, 
is confined to its functional justification”). 
 148. See id. at 1315-16, 1333-36. 
 149. See id. at 1328-31. 
 150. Id. at 1338 (“[B]ecause the people most likely to be arrested are low-level operators who 
take the most visible risks, such as street-level drug dealers, the threat of a greater sentence may be 
necessary to induce cooperation.”). 
 151. Id. at 1338-40. 
 152. Id. at 1333-36. 
 153. Id. at 1315-17.  
 154. Id. at 1374. Under the substitution effect, “[i]f one will be held liable for the drug dealing 
of leaders even when the person is a small fry, the person might as well try to be a leader or ratchet 
up her activity level.” Id. But Pinkerton counteracts these substitution effect incentives by making 
the individual liable for all activities within the scope of the conspiracy agreement, therefore incen-
tivizing the individual to “reduce that scope.” Id. Additionally, Pinkerton, when combined with oth-
er federal criminal law provisions such as “sentencing enhancements for organizers, leaders, and 
managers” may further deter substitution effect temptations. Id. 
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involved will depart from their path of criminality.’”155 The Court’s 
lengthy observations of the threats of conspiracy in 1961 perfectly 
foreshadow the utilitarian justifications that would come to dominate the 
conspiracy literature:  

[C]ollective criminal agreement—partnership in crime—presents a 
greater potential threat to the public than individual delicts. Concerted 
action both increases the likelihood that the criminal object will be 
successfully attained and decreases the probability that the individuals 
involved will depart from their path of criminality. Group association 
for criminal purposes often, if not normally, makes possible the at-
tainment of ends more complex than those which one criminal could 
accomplish. Nor is the danger of a conspiratorial group limited to the 
particular end toward which it has embarked.156 

The Court similarly assumed that conspiracies were more danger-
ous than individual crimes in 1915:  

For two or more to confederate and combine together to commit or 
cause to be committed a breach of the criminal laws, is an offense of 
the gravest character, sometimes quite outweighing, in injury to the 
public, the mere commission of the contemplated crime. It involves de-
liberate plotting to subvert the laws, educating and preparing the con-
spirators for further and habitual criminal practices.157 

Of importance here is not only the Court’s assumption that conspir-
acies (even involving just two people) are more dangerous than crimes 
committed by individuals, but also that conspiracies involve highly or-
ganized groups plotting in a sophisticated and efficient fashion to carry 
out multiple crimes over time.158 

Other scholars, too, observe that judicial and academic defenses of 
Pinkerton are typically functionalist—assuming a high level of danger to 
society posed by conspiracies.159 Professor Marcus concluded in 1977 
that “[t]he lower federal courts and the state courts have accepted this 
principle wholly, as have most commentors”160 and again in 1992 that 
“[o]ur system proceeds on the assumption that the law of conspiracy 

 
 155. United States v. Jimenez Recio, 537 U.S. 270, 275 (2003) (quoting Callanan v. United 
States, 364 U.S. 587, 593-94 (1961)). 
 156. Callanan, 364 U.S. at 593. 
 157. United States v. Rabinowich, 238 U.S. 78, 88 (1915). 
 158. See id. 
 159. See Paul Marcus, Conspiracy: The Criminal Agreement in Theory and in Practice, 65 
GEO. L.J. 925, 932 (1977). 
 160. Id. at 932-33. 
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‘protects society from the dangers of concerted criminal activity.’”161 
Ohlin later observed that one prominent view of Pinkerton makes Pink-
erton “just another rule along the golden path towards efficiency.”162  

The Harvard Law Review Association similarly noted as early as 
1948 that courts focus on “the increased danger to the public welfare and 
safety that exists in the combination of united wills to effect a harmful 
object,” and, accordingly, that “the crucial importance of the conspiracy 
weapon stems from its effectiveness in reaching organized crime.”163 
Noferi’s summary perhaps best points to Pinkerton’s functionalist roots, 
noting that “[i]t is difficult to find commentators or courts who defend 
Pinkerton liability, or conspiracy liability in general, on moral or retribu-
tive grounds.”164  

Few of these functionalist observations regarding the unique dan-
gers of groups and the importance of prosecuting them have direct em-
pirical support, aside from citations to the heinous crimes that have in 
fact involved conspiracies, such as war crimes and terrorist bombings.165 
Indeed, as Marcus observed based on a survey of judges and prosecutors 
in 1976, “[d]espite the almost casual references of the added danger, the 
danger was not very strongly reflected in the responses to the survey.”166 
Focusing on these types of crimes, however, which are relatively few in 
number yet have tragic results, paints a misleading picture of the overall 
conspiracy landscape.167 

D. The Limits of Utilitarian Accounts 

Justifying broad conspiracy liability on functionalist grounds has a 
dangerous allure. This liability gives prosecutors the tools needed to 
catch the most dangerous criminals committing the most dangerous 
crimes, the story goes.168 Yet as Professor Ohlin observes, without a 
doctrinal story that connects a co-conspirator’s individual liability to his 

 
 161. Marcus, supra note 91, at 3 (quoting United States v. Wallach, 935 F.2d 445, 470 (2d Cir. 
1991)).  
 162. Ohlin, supra note 13, at 159.  
 163. Note, supra note 133, at 283.  
 164. Noferi, supra note 9, at 98.  
 165. Katyal, supra note 2, at 1310 n.4 (“Almost every headline-grabbing prosecution has in-
volved a conspiracy charge. For example, conspiracy charges were brought in the Oklahoma City 
bombing trial, the 1993 bombing of the World Trade Center, and the narcotics-trafficking trial of 
former Panamanian leader Manuel Noriega.”); Noferi, supra note 9, at 102 & nn.64-65 (noting the 
lack of empirical support); Marcus, supra note 91, at 5 (observing that “[t]he argument for added 
danger for conspiracies has never been supported by any sort of empirical data”). 
 166. Marcus, supra note 159, at 934.  
 167. Marcus, supra note 91, at 4 (explaining that conspiracy charges have use in instances of 
organized crime, but the scope of the charge has been unrightfully over-expanded). 
 168. Katyal, supra note 2, at 1328-29, 1339-40. 
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culpability in the conspiracy, in utilitarian accounts such as Katyal’s, 
“the defendant is being used as a contingent means to achieve greater 
societal goals . . . .”169  

This is problematic from a moral and retributivist perspective, yet 
these critiques have not proven broadly persuasive, and none of the re-
forms explored in Part II directly respond to the utilitarian approach to 
Pinkerton liability.170 The court decisions and academic accounts relying 
on utilitarian justifications for Pinkerton liability must be countered by 
revealing and addressing the deficiencies of their utilitarian assumptions. 
All of these utilitarian defenses generally assume net welfare gains for 
society from Pinkerton liability.171 Yet when crimes are not major, and 
when unearthing the web of participants behind the crimes is not so crit-
ical, these net welfare gains quickly fall away, calling for a new ap-
proach to Pinkerton.172 

IV. A NEW PATH TOWARD LIMITED PINKERTON LIABILITY  

Professor Katyal’s lengthy and meticulously reasoned defense of 
Pinkerton has been met with both skepticism and praise.173 Yet few, if 
any, responses counter his defense through a utilitarian lens. Specifical-
ly, it appears that no accounts comprehensively critique the application 
of Katyal’s functionalist reasoning to low-level crimes.  

The lack of a utilitarian response to utilitarian justifications for 
Pinkerton and broad conspiracy liability is problematic, as many indi-
viduals are convicted for minor offenses committed by conspiracies.174 

 
 169. Ohlin, supra note 13, at 161-62.  
 170. See supra Part II. In limited portions of his functionalist, utilitarian account, Katyal 
acknowledges that considerations such as fairness could temper its application, although Katyal still 
views function as the essential “precondition” of a doctrine such as Pinkerton. See Katyal, supra 
note 2, at 1375 (observing that the Pinkerton defense and his article as a whole are “confined to 
[their] functionalist justification[s]” and “if further study shows that Pinkerton is applied unfairly in 
a great number of cases, then the advantages of the doctrine . . . will have to be weighed against 
these costs”). 
 171. Marcus, supra note 159, at 929 (describing Pinkerton liability’s function as “protection 
against group criminality . . . a conspiratorial agreement itself creates grave dangers for society that 
should give rise to criminal sanctions”); see also Marcus, supra note 91, at 3 (“Our system proceeds 
on the assumption that the law of conspiracy ‘protects society from the dangers of concerted crimi-
nal activity.’”); Note, supra note 133, at 283 (emphasizing that there is an “increased danger to the 
public welfare and safety” which is inherent to crimes of conspiracy). 
 172. See United States v. Almanza, 225 F.3d 845, 846 (7th Cir. 2000) (explaining the reason-
ing behind discounting schemes in sentencing, which subject minor participants to punishment pro-
portionate to their roles in the crime); Rosenberg, supra note 18, at 14-16. 
 173. See Rosenberg, supra note 18, at 14-16. 
 174. See Almanza, 225 F.3d at 846 (“The purpose derives from the extraordinary severity with 
which the law regards participation in a conspiracy. Anyone who agrees to join a criminal 
undertaking is a conspirator, and he is liable for all the criminal acts of the conspiracy that are 
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With recognition of this fact, many conspiracies should not trigger Pink-
erton liability, as they fail to pose the grave threats, and attendant high 
costs to society, at the heart of Katyal’s account.175 Furthermore, low-
level conspiracies may involve very different psychological and eco-
nomic forces than those assumed by Katyal.176 And the imposition of 
significant co-conspirator liability on relatively minor offenders has net-
negative results—the over-long imprisonment of thousands of low-level 
defendants.177  

A. An Alternative Utilitarian Account of Conspiracies 

Katyal envisions powerful groups of sophisticated criminals, highly 
specialized in their work and closely aligned psychologically, commit-
ting crimes with extensive costs to society.178 Yet many—possibly the 
majority—of conspiracies involve low-level, relatively loosely-aligned 
operatives that may harbor very different psychological and economic 
realities than those envisioned by Katyal.179 And these operatives often 
lack the high-level negative impacts to society, such as terrorist bomb-
ings, at the heart of Katyal’s account.180 As Noferi—then a law clerk 
(later a law professor and immigrants’ rights advocate)—observed in 
2006, “[m]ost typically, Pinkerton has been used to find a defendant lia-
ble for a co-conspirator’s possession of a firearm, and thus an automatic 
five-year sentence enhancement . . . in connection with a drug crime.”181 

1.   The Prevalence of Low-Level Conspiracies  

Katyal’s account of Pinkerton is alluring because of its focus on 
preventing the societal harms from crime.182 Even conspiracy cases 
involving more loosely organized groups that lack the type of 
concentrated “group think” and sophistication envisioned by Katyal 

 
foreseeable to him . . . regardless of how large or small his own role is.”); Note, supra note 133, at 
285. 
 175. Note, supra note 133, at 283-85. 
 176. Compare Katyal, supra note 2, at 1336-38, with Elizabeth McKinley, The Importance of 
Drug Quantity in Federal Sentencing: How Circuit Courts Should Determine the Mandatory Mini-
mum Sentence for Conspiracy to Distribute Controlled Substances in Light of United States v. 
Stoddard, 87 U. CIN. L. REV. 1145, 1160-62 (2019). 
 177. See Note, Vicarious Liability for Criminal Offenses of Co-Conspirators, 56 YALE L.J. 
371, 378 (1947); see also Rosenberg, supra note 18, at 1, 14-15. 
 178. See Katyal, supra note 2, at 1325. 
 179. Compare id. at 1338, with McKinley, supra note 176, at 1160-62. 
 180. Compare Katyal, supra note 2, at 1328, with McKinley, supra note 176, at 1160-62, and 
Rosenberg, supra note 18, at 5. 
 181. Noferi, supra note 9, at 122-23. 
 182. See Katyal, supra note 2, at 1315-16. 
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necessarily involve crimes.183 This Article does not argue that these 
crimes should not be punished. Rather, it shifts the focus to the broader 
societal harms that result from punishing defendants too harshly through 
Pinkerton liability. 

Take the example of crimes involving drug distribution. While 
some Pinkerton cases involve cartels and other longstanding opera-
tions,184 many others have resulted in convictions of less organized 
groups without longstanding ties.185 In United States v. Angulo-Lopez,186 
the Ninth Circuit in an unpublished opinion affirmed the convictions of 
distributors of cocaine and heroin despite the conspiracy being “loosely 
organized” and despite some of the members of the conspiracy some-
times competing with each other.187 The Sixth Circuit in United States v. 
Woods188 affirmed drug and racketeering convictions of a group in De-
troit that claimed to be a rap group; the government used Pinkerton and 
characterized the group as a “street gang.”189  

Broad policies combining minimum drug sentencing and Pinkerton 
have caused relatively minor charges to balloon into long sentences.190 
Individuals who played only minor roles in conspiracies can face harsh 
sentences based on mandatory-minimum sentences for drug quantities, 
as conviction for a conspiracy can “trigger[] the mandatory-minimum 
sentence . . . regardless of whether [the defendant] could reasonably 
foresee the drug quantity.”191 This policy causes defendants such as Ray 
Gibson, who alleged in 2016 that he was involved in only “three small 
meth sales” but pled guilty to a conspiracy that involved more than fifty 
grams of methamphetamine, to receive a ten-year sentence.192 The Sixth 
Circuit acknowledged the injustice of this result but nonetheless af-
firmed the sentence, finding: 

 
 183. Compare id. at 1318, 1323, with Rosenberg, supra note 18, at 6. 
 184. See, e.g., United States v. Michel, 588 F.2d 986, 990-99 (5th Cir. 1979) (explaining a two-
year operation involving import of “large quantities” of marijuana and describing an alleged gang 
that sold illegal drugs and engaged in a feud). 
 185. United States v. Angulo-Lopez, No. 92–30092, 1993 WL 394835 at *7 (9th Cir. Oct. 5, 
1993). 
 186. No. 92–30092, 1993 WL 394835 (9th Cir. Oct. 5, 1993). 
 187. Id. 
 188. 14 F.4th 544 (6th Cir. 2021). 
 189. Id. at 549-50. In an older case soon after Pinkerton, a woman loosely affiliated with a doc-
tor who provided abortions was convicted for all abortions found to be committed by the doctor, 
along with sixteen other individuals who were not doctors. Anderson v. Super. Ct., 177 P.2d 315, 
316 (Cal. Dist. Ct. App. 1947).  
 190. United States v. Gibson, No. 15-6122, 2016 WL 6839156 at *1 (6th Cir. Nov. 21, 2016). 
 191. Id.; Hunter R. Wildrick, One Should Not Pay for All—Drug Quantity Triggering Manda-
tory Minimums Should be Individualized in Conspiracy Sentencing, 25 SUFFOLK J. TRIAL & APP. 
ADVOC. 66, 83-84 (2020) (discussing the case). 
 192. Gibson, 2016 WL 6839156 at *1. 
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The result in this case may appear unjust. Mandatory minimums for 
limited-amount co-conspirators do not serve the drug statute’s underly-
ing purpose of more severely punishing larger-amount drug dealers. 
Nonetheless, absent a change in our law from the en banc court, the 
Supreme Court, or Congress, we are bound by our precedents.193 

Even in Pinkerton cases where there is evidence of co-conspirators 
being at least marginally involved in a violent crime associated with 
drugs, the language used produces dangerous precedent for application 
of Pinkerton in lower-level contexts.194 Take the example of United 
States v. Basilici,195 in which Basilici, a conspirator, lived in the same 
apartment building as other conspirators charged with intent to distribute 
heroin, commit kidnapping, and possession of a firearm in furtherance of 
drug trafficking.196 The court affirmed Basilici’s Pinkerton liability, 
finding that a jury could reasonably infer that even if Basilici did not 
discharge a firearm, he was “present at the shooting scene.”197  

Problematically, beyond finding strong evidence that Basilici would 
have reasonably foreseen his co-conspirators’ use of a firearm, the First 
Circuit seemed to imply that co-conspirators in drug offenses should al-
ways be deemed to reasonably foresee the use of firearms, stating “the 
nature of a heroin conspiracy commonly involves the use of firearms” 
and that “[f]irearms are common tools of the drug trade.”198 Many drug 
crimes are violent.199 But any implication that all co-conspirators, re-
gardless of the length or nature of their involvement in a drug operation, 
should be liable for all violent offenses that may arise from that opera-
tion opens the floodgates for long sentences for minor participation in 
group crimes.200 The argument here is not for the abolition of Pinkerton, 
or for less vigilant prosecution of crimes, including drug crimes. Rather, 

 
 193. Id. at *2; see also McKinley, supra note 176, at 1163-65 (illustrating that although a pat-
tern jury instructions committee created an “individualized” rather than conspiracy-wide approach 
to drug quantities for mandatory minimums, which would go against Gibson, a co-conspirator can 
still be sentenced for relatively large quantities of drug possessed by individual co-conspirators if 
those quantities were reasonably foreseeable under Pinkerton). 
 194. See, e.g., Gibson, 2016 WL 6839156 at *2; United States v. Basilici, 138 F.4th 590, 598-
600 (1st Cir. 2025). 
 195. 138 F.4th 590 (1st Cir. 2025). 
 196. Id. at 593-94.  
 197. Id. at 599-600, 602. 
 198. Id. at 599 (first citing United States v. Rodríguez, 735 F.3d 1, 9 (1st. Cir. 2013); and then 
quoting United States v. Bianco, 922 F.2d 910, 912 (1st Cir. 1991)). 
 199. See U.S. DEP’T OF JUST. BUREAU OF JUST. STAT., NCJ No. 149286, FACT SHEET: DRUG-
RELATED CRIME 1, 3 (1994) (observing that illegal drug trafficking generates violent crime due to, 
among other factors, competition for drug markets and the concentration of such markets in disad-
vantaged communities).  
 200. United States v. Gibson, No. 15-6122, 2016 WL 6839156 at *1-2 (6th Cir. Nov. 21, 
2016). 
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even accepting Pinkerton’s utilitarian justifications for rooting out and 
apprehending dangerous criminals, we cannot assume that all conspira-
cies, or all criminals involved in a conspiracy, are especially dangerous 
or pose a large threat to society. Courts, Congress, and state legislatures 
where Pinkerton is codified, should rein in Pinkerton to make the doc-
trine align with its underlying justifications.  

2.   The Alternative Psychology of Low-Level Conspiracies 

As documented in Part III,201 Katyal draws lessons from non-
criminal (and some criminal) psychological studies to argue that the psy-
chological factors present within conspiracies justify broad conspiracy 
liability and long sentences for the crime of conspiracy.202 Yet many of 
these psychological factors appear weaker in low-level conspiracies.203  

Katyal zeroes in on the forces at work within tightly aligned 
groups.204 As groups coalesce around a cause, loyalty to individual feel-
ings becomes weaker; groups become more willing to defend a common 
cause, even against their own individual interests; feelings of personal 
morality or wrongdoing are diffused; and defection is less likely.205 Yet 
many conspiracies lack this tight alignment.206  

Particularly for low-level operations, a group often hurriedly and 
relatively loosely organizes.207 This is not the sort of powerful collective 
envisioned by Katyal, with repeat interactions over weeks and months 
that generate fealty to the group cause and the attendant psychological 
consequences.208  

3.   Economic Incentives Within Low-Level Conspiracies  

Just as many minor conspiracies involve loosely-aligned groups, 
they lack most of the economic factors of groups to which Katyal 
points—factors that Katyal argues create highly effective, dangerous 
criminal machines.209 Katyal likens conspirators to firms—with econo-
mies of scale (able to commit more crimes in a short amount of time, 
and less likely to be detected), specialization of labor, lower transaction 

 
 201. See supra Part III.  
 202. See Katyal, supra note 2, at 1316-18, 1381-82. 
 203. See Andrew Ingram, Conspiracy, Really?, 110 IOWA L. REV. 1203, 1225-27 (2025); see 
also supra note 179 and accompanying text. 
 204. Katyal, supra note 2, at 1316-24. 
 205. Id. 
 206. Ingram, supra note 203, at 1226-28. 
 207. Id. 
 208. See Katyal, supra note 2, at 1316-18. 
 209. See id. at 1325-28. 
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costs for recruiting more labor or merging with other groups, and more 
wealth to bribe prosecutors and potentially avoid punishment.210  

Low-level conspiracies have few similarities to this well-oiled, 
powerful economic machine that Katyal describes.211 They are not suffi-
ciently organized to create repeat specialized players with well-honed 
skills, nor do they engage in enough long-term interactions to effectively 
and efficiently recruit more individuals, or amass the type of wealth for 
bribery or other nefarious influence in the legal system.212 In some cases, 
the members of the conspiracy may compete with each other (say, for 
the patronage of one drug distribution leader)—as in United States v. 
Angulo-Lopez213—and likely undermine the efficiency of the group.214 
These conspiracies lack the sort of power that makes them especially 
dangerous, thus undermining much of the utilitarian justification for 
Pinkerton.215  

4.   Societal Impacts of Loosely Aligned Conspiracies  

Katyal views broad conspiracy liability as justified by strong utili-
tarian principles—protecting society from the power of dangerous crim-
inal groups.216 Yet he acknowledges that “if further study shows that 
Pinkerton is applied unfairly in a great number of cases, then the ad-
vantages of the doctrine outline above, particularly in preventing the 
formation of conspiracies, will have to be weighed against these 
costs.”217 Other accounts similarly weigh broad functionalist justifica-
tions for Pinkerton against individual fairness to defendants, noting the 
“conflict between the need for effective means of prosecuting large 
criminal organizations, and the dangers of prejudice to individual de-
fendants” or posing the dilemma as “prosecution of group crime or pro-
tection of individual defendants.”218  

As many scholars have documented, and as more recent cases ex-
plored here show, Pinkerton appears to cause a great deal of unfairness 
for individual defendants.219 Yet this is only part of the story, and it 
omits a major facet of the Pinkerton problem explored here in Section 

 
 210. Id. 
 211. Ingram, supra note 203, at 1226-28. 
 212. Id. 
 213. No. 92–30092, 1993 WL 394835 at *1 (9th Cir. Oct. 5, 1993). 
 214. Id. at *7. 
 215. Ingram, supra note 203, at 1226-28. 
 216. Katyal, supra note 2, at 1369-70. 
 217. Id. at 1375.  
 218. Weschler et al., supra note 85, at 980; Note, supra note 133, at 276.  
 219. Weschler et al., supra note 85, at 980; Note, supra note 133, at 277. 
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A.220 Katyal failed to acknowledge that Pinkerton might not only pro-
duce unfairness for individual defendants.221 Problematic application of 
Pinkerton in “a great number of cases” could also produce net negative 
benefits for society.222  

i. Unfairness to Defendants  

Taking Katyal up on his own invitation for rebuttal, further study 
does appear to show that Pinkerton is applied unfairly in many cases.223 
One might predict this result solely based on Katyal’s observations of 
the purposes of Pinkerton, which he explicitly defines as unusually long 
sentences designed as threats—threats to encourage “information extrac-
tion” and to disincentivize the sorts of risky criminal behavior that can 
be encouraged by group think and the efficiencies of group action.224 
When one applies these principles to lower-level crimes, one is left with 
large penalties for relatively benign behavior, including penalties for 
crimes of which the defendant may not even have been aware.225  

Beyond the problem of applying Pinkerton to low-level crimes, 
prosecution under Pinkerton for relatively serious crimes committed by 
at least one co-conspirator can lead to grave individual unfairness.226 As 
Professors Sam Kamin and Justin Marceau note, conspirators can be 
sentenced to death for capital crimes committed by their co-
conspirators—including capital crimes of which conspirators have no 

 
 220. See infra Part IV.A.4.ii. 
 221. Katyal, supra note 216, at 1375 (explaining that the Article will focus on a functional jus-
tification of Pinkerton, and that unfair discrimination will always be present in the criminal justice 
system). 
 222. See id. 
 223. See United States v. Gibson, No. 15-6122, 2016 WL 6839156 at *2 (6th Cir. Nov. 21, 
2016); see also Ingram, supra note 203, at 1227-28. 
 224. Katyal, supra note 2, at 1328, 1338 (focusing on “information extraction” as a key facet 
of broad conspirator liability, observing that “[t]he chief benefit that conspirators provide is infor-
mation,” and concluding that “[t]he primary way that a conspirator can be induced to provide in-
formation is by threatening penalties against that individual”). 
 225. See Antkowiak, supra note 92, at 637 (explaining “[t]here are surely conspiracy cases in 
which the defendant was such a low level individual performing such a minor part of the overall 
operation that he was truly outside the links of causation that led to a particular offense”); see also 
McKinley, supra note 179, at 1160-62 (“Following the individual based approach would allow 
courts to keep individuals who served low-level functions from serving long and unjust prison sen-
tences.”). 
 226. See Kamin & Marceau, supra note 81, at 802-03; see also Ingram, supra note 203, at 
1226-28 (“Pinkerton can be used to quickly turn a robber into a murderer when, as in the case of the 
brawling collegians or the foolish liquor store robbers, someone ends up being killed. As prior 
scholarship shows, this can subject defendants who did not intend or believe that anyone would be 
killed or hurt to vicarious liability for the most serious crimes.”). 



2026] LIMITING PINKERTON 753 

knowledge.227 This is particularly problematic when one conspirator is 
convicted of capital murder on the basis of aggravating factors of which 
co-conspirators had no knowledge or intent.228  

ii. Societal Impacts  

A large literature has documented Pinkerton’s unfairness—its de-
parture from the central tenet of personal culpability, its Due Process 
problems, and its lack of justification in moral or retributivist accounts 
of criminal law.229 Yet this literature wholly focuses on individual de-
fendants—just as Katyal observed that Pinkerton might be problematic 
if it were unfair to defendants.230 

These criticisms of Pinkerton overlook its negative societal im-
pacts.231 Doctrines that are unfair to defendants create injustice in the in-
dividual sense, yet they have far-reaching effects that begin prior to tri-
al.232 Indeed, Noferi, although focusing on Due Process, observes that 
“Pinkerton’s real influence is to tip the balance of pre-trial plea-
bargaining.”233 Defendants threatened with Pinkerton charges—liability 
for potentially grave crimes, or many crimes, of their co-conspirators—
are far more likely to plead guilty, potentially to crimes they did not 
commit.234 And those that proceed to trial are unlikely to fare better in 
light of loose evidentiary standards and the expansive liability that Pink-
erton is designed to impose.235  

 
 227. See Kamin & Marceau, supra note 81, at 769, 802-03 (observing that “in many instances 
a non-killer who lacks a highly culpable mens rea with regard to death can be found guilty of mur-
der, and perhaps even capital murder” and noting in the Abstract: “Because a defendant can be 
made eligible for capital murder through his participation in the crime with others—he is liable for 
murder as an accomplice, under a theory of co-conspirator or Pinkerton liability, or felony mur-
der—in many cases we can have little confidence that a statute’s aggravating factors are serving 
their constitutional function of rationally determining who will live and who will die”). 
 228. See id. at 802-03. 
 229. See supra Part II.  
 230. Katyal, supra note 2, at 1375 (“Unfair discrimination in the way the doctrine is applied, if 
any, may very well be a reason to reject Pinkerton or to take other mitigating steps.”). 
 231. See supra Part II (noting that critics of Pinkerton discuss different subtopics related to the 
concept of individual culpability, not mentioning any accounts that discuss negative social impacts). 
 232. See Noferi, supra note 9, at 92 (“Pinkerton has thus given federal prosecutors a powerful 
tool to induce guilty pleas and cooperation by wielding the specter of vicarious convictions over the 
heads of minor participants in conspiracies.”).  
 233. Id. at 92.  
 234. Katyal, supra note 2, at 1328 (noting that broad conspiracy liability can induce “flipping” 
and citing a study showing that “flipping helped the government obtain guilty pleas of co-
defendants”).  
 235. Rosenberg, supra note 18, at 10-12 (documenting the loose standards for joinder, “‘back-
ground of the conspiracy’ evidence,” liberal venue provisions, and “multiple conspiracies” jury in-
structions).  
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A full rehashing of the maladies of the U.S. criminal justice system 
is unnecessary in light of the extensive literature on this topic. Suffice it 
to say that detaining thousands of individuals results in large costs to so-
ciety: the removal of potentially productive individuals from the work-
force, the tearing apart of families, increased recidivism, and the massive 
direct costs to taxpayers of maintaining this far-reaching system.236 

For serious crimes, prosecutors, courts, and scholars justify these 
losses on numerous grounds, including retributive justifications (the im-
portance of punishing individuals for their wrongs), deterrence of further 
wrongs, and prevention of further wrongs by physically detaining 
wrongdoers, among other causes.237 And from a utilitarian perspective, 
preventing dangerous crimes in the first place may dwarf all of these jus-
tifications, as Katyal implies.238 Yet for the many low-level conspiracies 
for which defendants are convicted—commonly drug crimes—there is 
growing recognition of alternatives that result in fewer welfare losses.239 

B. A Utilitarian Solution for Utilitarian Accounts  

When one focuses on countering the utilitarianism of Pinkerton 
with utilitarianism, it appears that many Pinkerton cases produce net-
negative societal welfare.240 Most scholars have presented broad con-
spiracy liability, including Pinkerton, as a utilitarian-fairness trade-off—
deterrence and induced cooperation versus the inevitable impacts on in-
dividual justice.241 This Article proposes a wholly utilitarian justification 
for limiting Pinkerton liability. Specifically, in light of the enormous so-
cial costs of over-punishing low-level conspiracies, Pinkerton should on-
ly apply to serious, high-level crimes involving tightly knit groups of 

 
 236. COMM. ON CAUSES & CONSEQUENCES OF HIGH RATES OF INCARCERATION, supra note 1, 
at 235, 301, 342. 
 237. Id. at 20 (“First, the purpose of a prison sentence may be understood primarily as retribu-
tion, or ‘just deserts,’ meaning that the severity of a given crime requires deprivation of the liberty 
of the person found guilty of that crime. Second, a prison sentence may be justified as a way of pre-
venting crime, either through deterrence of the individual sentenced (specific deterrence), deterrence 
of others in society at large who may be inclined to offend (general deterrence), or avoidance of 
crimes that might otherwise have been committed by that individual absent incarceration (incapaci-
tation).”).  
 238. Katyal, supra note 2, at 1375 (“[S]ome level of unfairness will always be present in the 
criminal justice system. Unfortunately, innocents will be punished wrongly, and the less culpable 
will be found liable at time for more than they should.”). 
 239. See COMM. ON CAUSES & CONSEQUENCES OF HIGH RATES OF INCARCERATION, supra 
note 1, at 88, 348-49 (discussing alternatives to incarceration regarding the enforcement of low-
level drug offenses, such as “the development of drug treatment courts and prosecutorial diversion 
programs”). 
 240. See supra Part IV.A.4.ii. 
 241. See supra notes 216-18 and accompanying text. 
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conspirators, and only to groups large enough to present the dangers un-
derlying the doctrine.242 As Professor Marcus noted in the 1970s—an 
observation that he reiterated two decades later: “One may question 
whether the broad rationale of group danger supports the need for con-
spiracy to prosecute all group criminal activities. What one cannot ques-
tion, however, is that some conspiracies are extremely dangerous and 
that a strong doctrine is needed to combat them.”243 

Following this concept—the use of Pinkerton only for actually 
dangerous crimes—courts and state and federal statutes should limit 
Pinkerton liability in one of two ways. First, a statute limiting the appli-
cation of Pinkerton could require that a conspiracy demonstrate elements 
matching the utilitarian justifications in order to trigger Pinkerton liabil-
ity.244 Such statute should require that the conspiracy charged involve a 
sufficiently large group of people to create an efficient and powerful op-
eration, as smaller groups will not have the sort of resources to bribe 
prosecutors or carry out large crimes using specialized laborers such as 
look-outs, drivers, monitors for defection from the conspiracy, and the 
like.245 And at a minimum, the conspiracy should involve at least four 
people.246 

Second, a statute limiting Pinkerton should require the crimes 
charged as a result of the conspiracy to be sufficiently dangerous to soci-
ety to merit the application of vicarious Pinkerton liability.247 As the 
large body of Pinkerton literature explored in Part II emphasizes,248 
Pinkerton allows individuals to be liable for crimes in which they were 
not personally involved or even knowledgeable of.249 Despite this stark 
departure from doctrine (and potentially Due Process principles), Katyal 
largely justifies Pinkerton on the basis of the critical nature of infor-
mation extraction and incentivization of withdrawal from conspiracies 
for dangerous crimes for which prosecution is essential.250 The threshold 
for “dangerous” crimes in a statute limiting Pinkerton could be a mini-
mum length of sentence, or the statute could list specific crimes deemed 

 
 242. See Marcus, supra note 159, at 934 & n.38; Ohlin, supra note 13, at 197-98. 
 243. Marcus, supra note 159, at 934 (emphasis added). 
 244. See Ohlin, supra note 13, at 159-63. 
 245. See Katyal, supra note 2, at 1325-28. 
 246. See id. (discussing how large organizations engaging in conspiracy can use their size to 
designate positions to individuals in the operation and have more purchasing power). 
 247. Note, supra note 133, at 285-86 (“[A]n agreement should be punishable only (1) where it 
greatly increases such likelihood, or (2) where the object—the means or end—contemplated is of 
such an extremely serious nature that even a slight increase in the probability of successful execu-
tion should be punished.”). 
 248. See supra Part II. 
 249. See supra Part II.A. 
 250. See Katyal, supra note 2, at 1372-74. 
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sufficiently damaging to society to merit departure from a central tenet 
of criminal law—personal culpability.251  

The following is an example of a statute that would quantify the 
factors that should limit Pinkerton liability, with the caveat that the 
numbers below are merely estimates of the likely thresholds at which 
groups may become sufficiently “dangerous.” Katyal and other scholars 
defending Pinkerton have not yet amassed specific, numerical empirical 
evidence to quantify the point at which groups become substantially 
more dangerous than individuals.252  

A specific statute limiting Pinkerton liability should contain the fol-
lowing type of text:  

Pinkerton liability shall only apply if both of the following elements 
are charged:  

1.  The conspiracy involves four or more individuals. 
2.  At least one of the crimes that is the target of the conspiracy in-

volves a minimum sentence of ten years.  

The elements suggested would benefit from additional modification 
based on empirical facts that are not yet available—facts showing the 
factors that cause groups to overcome individual risk-aversion or defec-
tion, for example, or that cause groups to actually be more powerful and 
efficient in the criminal context, specifically.253 Many of Katyal’s sug-
gested facts come from outside of the criminal context, and the few 
criminal examples from which he draws are now quite old.254 Groups 
might need more individuals to become truly dangerous.255 

Nonetheless, it is critical to try to hew Pinkerton to its utilitarian 
justifications—ensuring that Pinkerton enables prosecutors to charge 
and elicit testimony from the groups that truly pose dangers to society, 
while avoiding the application of Pinkerton to the many conspiracies 
that do not match this profile. In the absence of legislative action, state 
and federal courts should alter the doctrine—which is, after all, judge-
made—accordingly. 

CONCLUSION  

The Pinkerton doctrine, which flies in the face of the central tenets 
of criminal liability, is much maligned. Yet it stubbornly remains, 

 
 251. See Note, supra note 133, at 284-86. 
 252. See supra notes 165-67 and accompanying text. 
 253. See Katyal, supra note 250, at 1325-28; see also supra note 165 and accompanying text. 
 254. See, e.g., Katyal, supra note 250, at 1318 n.31, 1327-28, 1330, 1343. 
 255. See id. at 1325-26. 
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hanging largely on the promise of “societal benefits.”256 Against the 
many challenges to Pinkerton on the basis of Due Process and a lack of 
moral or retributive justification, the utilitarian defense of Pinkerton has 
remained dominant, despite lacking solid empirical evidence.257  

It is time to ensure that Pinkerton aligns with its utilitarian justifica-
tions.258 Pinkerton should only apply to conspiracies that would seem to 
produce the types of crimes for which Pinkerton provides critical infor-
mation extraction and deterrence. This Article has proposed new Pinker-
ton elements that would produce this result—requiring, for Pinkerton to 
apply, proof of the involvement of at least four individuals, and of con-
spiracies aimed at serious crimes.259 

It is also time to move beyond the empirical assumptions about 
conspiracies and the danger of groups.260 While it appears that well-
organized groups are indeed more effective and dangerous than individ-
uals in some, and perhaps many, cases,261 more direct evidence from the 
criminal context is needed to provide more of a factual basis for this as-
sumption. Until then, the many negative utilitarian impacts of Pinker-
ton—not just the fairness impacts at the heart of the reform literature—
must be addressed.262 Pinkerton’s contribution to over-sentencing and its 
many effects on families and societies must be considered alongside 
Pinkerton’s benefits. Without such consideration, the unthinking appli-
cation of the Pinkerton doctrine is unwise, not only because it is unfair, 
but also because it is inefficient.263 
 

 
 256. See supra Part III.C. 
 257. See supra notes 165-66 and accompanying text. 
 258. See supra Part III.C. 
 259. See supra Part IV.B. 
 260. See supra Part III.C–D. 
 261. See Marcus, supra note 159, at 934 & n.38 (1977). 
 262. See supra Part IV.A.1–4. 
 263. See supra Part IV.A.4. 


