NOTE
GHOST IN THE MACHINE: HOW LEGAL
PRINCIPLES MARGINALIZE GHOSTWRITERS IN
THE MUSIC INDUSTRY

I. INTRODUCTION

Authenticity is the driving force of the music industry.! Musicians
strive to embody an ideal of realness, crafting their music in ways that
not only reflect their own expressions, but also allow their fanbase to
feel seen and understood.” Lana Del Rey has defended the authenticity
of her artistry by proclaiming, “I write my own songs, I make my vide-
os . ...It’s not like someone’s penning all my songs or making my vid-
eos behind the scenes.” Lady Gaga has echoed the same refrain, stating,
“I play a lot of instruments. I write all my own music. . . . ’'m a produc-
er. I'm a writer.” When Taylor Swift was accused of having someone
else write her music, she clapped back, stating, “I write all of my own
songs. Your hot take is completely false and so damaging.” These dec-
larations reflect more than just artistic pride; they acknowledge that the
music industry expects transparency about the authorship of music.°

1. Felicity Martin, How Authenticity Became the Hottest Currency in Music, DAZED (Aug. 8,
2024), https://www.dazeddigital.com/music/article/64322/1/how-authenticity-became-the-biggest-
currency-in-music-brat-charli-xcx [https://perma.cc/FIN7-5484].

2. Id.

3. Lana Del Ray On Authenticity, Change and New Album “Born to Die”, PEDESTRIAN
(Dec. 23, 2011), https://www.pedestrian.tv/music/lana-del-rey-on-authenticity-change-and-new-
album-born-to-die [https://perma.cc/K386-XWRL].

4. Gil Kaufman, Lady Gaga To Zane Lowe On Madonna Similarities: ‘I Wouldn’t Make
That Comparison At All,” BILLBOARD (Oct. 20, 2016), https://www.billboard.com/music/pop/lady-
gaga-zane-lowe-madonna-comparison-7549797 [https://perma.cc/U25P-J8L9].

5. Zack Sharf, Taylor Swift Slams Damon Albarn over Claim She Doesn’t Write Her Own
Songs, Albarn Apologizes, VARIETY (Jan. 24, 2022, 1:01 PM),
https://variety.com/2022/music/news/taylor-swift-damon-albarn-write-songs-1235161967
[https://perma.cc/D486-MUSE].

6. Industry Survey Reveals 97% of Music Professionals Demand AI Transparency, While
Half  Refuse AI-Generated Music Entirely, REC. OF THE DAY (Dec. 2, 2025),
https://www.recordoftheday.com/on-the-move/news-press/industry-survey-reveals-97-of-music-
professionals-demand-ai-transparency-while-half-refuse-ai-generated-music-entirely
[https://perma.cc/GSNT-NNU6].
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Though listeners expect transparency, the reality is that the music
industry rarely meets this expectation.” And that is because of the indus-
try-wide norm of ghostwriting.® Ghostwriting is the process by which an
individual authors a work to be circulated to the public under the guise
of another.” Ghostwriting in music is a paradox—an open secret.'’
Ghostwriters frequently pen lyrics for major artists, yet fans are often
left in the dark about the music’s true origins.'' While listeners may rec-
ognize that some chart-topping hits are ghostwritten, the identity of the
individual whose words give life to the songs remains invisible.'> The
public hears the product of the ghostwriter’s creativity, but the names
and faces of these lyricists remain invisible.'?

The tension around ghostwriting is not theoretical; in 2015, rapper
Meek Mill publicly accused Drake of using a ghostwriter to write his
verse in “R.I.C.0.,” a collaboration on Meek Mill’s album “Dreams
Worth More Than Money.”'* Meek Mill announced that if he knew
Drake did not actually write his own verse for the song, he would have
pulled it from the album."> He proclaimed, “I don’t trick my fans!”'®
Drake’s producer emphatically denied that the rapper used a ghostwriter
on this collaboration.'” This was not the only time Drake faced

7. See Caitlyn Oda & Jake Papp, Ghostwriters: The Art of Ghostwriting and Its Impact on
the Music Industry, C MAG. (Apr. 18, 2023), https://cmagazine.org/2023/04/18/ghostwriters
[https://perma.cc/VSKL-TLXR].

8. Id.; How to Become a Ghostwriter in the Music Industry: A Beginner’s Guide, NYC
GHOSTWRITING (Aug. 12, 2025), https://nycghostwriting.com/blog/how-to-become-a-ghostwriter-
in-the-music-industry [https://perma.cc/UV6B-MZUQ] (“Statistically, ghostwriting is far from ra-
re—especially in pop music. An analysis of chart data between 1966 and 2016 found that 85% of
artists with a number one hit had their most popular song written by someone else.”).

9. Apostolos Paralikas, Can Ghostwriting Be Considered Consensual Plagiarism?, 63
IDEA: L. REV. FRANKLIN PIERCE CTR. FOR INTELL. PROP. 67, 72 (2022).

10. Horace E. Anderson, Jr., No Bitin’ Allowed: A Hip-Hop Copying Paradigm for All of Us,
20 TEX. INTELL. PROP. L.J. 115, 135-36 (2011). In hip-hop, ghostwriting is both normalized and
debated, with a clear distinction drawn between legitimate collaboration and the controversial out-
sourcing of entire verses. /d.

11. See Oda & Papp, supra note 7.

12. Martina, The Power of Ghostwriting in Music, IMUSICIAN (July 18, 2023),
https://imusician.pro/en/resources/blog/ghostwriting-in-music [https://perma.cc/3DHH-VS63].

13. Id.

14. Nolan Feeney, Meek Mill Claims Drake Doesn’t Write His Own Raps, TIME (July 22,
2015, 10:43 AM), https://time.com/3967466/meek-mill-drake [https:/perma.cc/L7CU-HKLY].

15. Ben Westhoff, What Drake and Meek Mill’s Feud over Ghostwriting Says About Hip-Hop
Today, THE GUARDIAN (July 28, 2015, 12:58 PM),
https://www.theguardian.com/music/2015/jul/28/drake-meek-mill-hip-hop-ghostwriter?
[https://perma.cc/4XW3-ZRR3].

16. Id.

17. See Nolan Feeney, Drake Producer Defends Rapper Against Meek Mill’s Ghostwriting
Accusations, TIME (July 23, 2015, 1:54 PM), https://time.com/3969499/drake-ghostwriting-meek-
mill [https://perma.cc/6PKP-W3UZ].
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accusations of engaging in ghostwriting to create his hits."® Most
recently, in 2025, Lil Wayne’s son professed that his father wrote
“most” of Drake’s music.'” Ghostwriting controversies, however, extend
beyond petty public disputes between artists.?’ These controversies also
implicate the contractual and intellectual property rights of the
individuals who actually create the work.*!

Ghostwriting generates a major issue plaguing the music industry:
lyricists give away rights, royalties, and recognition under restrictive
contracts, while major artists, who hypocritically preach for authenticity,
profit from the lyricist’s work.?? In October 2025, the Ivors Academy,”
alongside a group of major composers, launched a new campaign, End
Ghostwriting, to halt the practice of ghostwriting in the music industry.**
The campaign centers on the premise that ghostwriting arrangements are
significantly less equitable than legitimate collaboration agreements, as
they are marked by unfair compensation structures, a lack of recognition

18. Gabby Sgherri, A4 History of Drake’s Ghostwriter Accusations, RAPTV (Aug. 5, 2024),
https://raptv.com/article/a-history-of-drakes-ghostwriter-accusations [https://perma.cc/VBJS-
TXN3].

19. Jessica Bennett, Lil Wayne’s Son Claims Rapper Ghostwrites “Most” of Drake’s Music:
“On God,” VIBE (June 17, 2025, 1:40 PM), https://www.vibe.com/news/entertainment/lil-waynes-
son-claims-he-ghostwrote-most-of-drakes-music-1235079024 [https://perma.cc/4224-MPWE].

20. In 2023, an anonymous songwriter who goes by the name Ghostwriter977, made head-
lines after releasing an A.l.-generated song, “Heart on My Sleeve,” imitating the voices of Drake
and The Weeknd. Jordan Pearson, 4 Viral AI-Generated Drake Song by ‘Ghostwriter’ Has Millions
of Listens, VICE (Apr. 17, 2023, 11:19 AM), https://www.vice.com/en/article/heart-on-my-sleeve-
ai-ghostwriter-drake [https://perma.cc/XU2E-SWFT]. What stands out about this release, besides
the A.L stunt in and of itself, is Ghostwriter977’s reasoning for why they made this song. See Day-
sia Tolentino, Viral AI-Powered Drake and The Weeknd Song Is Removed from Streaming Services,
NBC NEWS (Apr. 18, 2023, 3:04 PM), https://www.nbcnews.com/pop-culture/viral-ai-powered-
drake-weeknd-song-removed-streaming-services-rcna80098 [https://perma.cc/S7TXU-DVAS].
Ghostwriter977 replied to a TikTok comment about the release, stating “[I] was a ghostwriter for
years and got paid close to nothing just for major labels to profit.” Id.

21. These controversies center on three governing legal principles: publicity law, contract
law, and copyright law. See infra Part ILA.

22. Daniel Miller, The Role of a Ghostwriter in the Music Industry: How Much Do They
Charge, NYC GHOSTWRITING (July 25, 2025), https:/nycghostwriting.com/blog/role-of-a-
ghostwriter-in-the-music-industry [https://perma.cc/ED3V-ZVKT7].

23. The Ivors Academy is a not-for-profit organization dedicated to empowering songwriters
and composers within different sectors of the music industry. The Ivors Academy, About Us, THE
IVORS ACADEMY, https://ivorsacademy.com/about [https:/perma.cc/M58B-9XWS5] (last visited July
18, 2026). Members of the organization are entitled to business and legal advice to aid in campaign-
ing for their rights. Id.

24. Luke M. Britton, ‘It’s Exploitation No One Talks About’: Media Composers Call for an
End to Ghostwriting, M MAG. (Dec. 9, 2025), https://www.prsformusic.com/m-
magazine/features/end-ghostwriting-the-ivors-academy-roberto-neri-aisling-brouwer-sheridan-
tongue [https://perma.cc/ES8F9-VGMP].
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for ghostwriters’ contributions, and place long-term burdens on ghost-
writers’ careers within the industry.”

Part II of this Note provides a brief overview of the background of
ghostwriting in the music industry.? Part II first explains the logistics of
ghostwriting in the music industry,”’ followed by a discussion of the rel-
evant principles of copyright law, contract law, and publicity law that
lay the groundwork for marginalizing ghostwriters.”® Part II closes by
providing an analysis of how ghostwriters outside of the music industry
and outside of American jurisdictions are afforded heightened benefits
compared to the rights American law grants ghostwriters.?’

The discussion of ghostwriters’ rights in other industries and juris-
dictions segues into Part I1I, which discusses the fundamental legal im-
pediments existing for ghostwriters in the music industry.* Part III criti-
cizes work-for-hire agreements specifically and the deficiencies within
them.?' Part III further analyzes the adverse factors in these agreements,
including disparities in bargaining power, mandated invisibility through
confidentiality and non-disparagement clauses, and flat fee compensa-
tion, forfeiting royalty splits and revenue streams.*

Part IV of this Note proposes a narrow, multitiered legislative
framework that conditions the enforceability of ghostwriting agreements
on rigorous review of these employment agreements, mandatory mini-
mum disclosure requirements, and compensation protections.*® Part IV
first argues that there should be a rigorous review of ghostwriting
agreements in order for them to be legally enforceable.** These contracts
undergoing rigorous review would protect contributors from inadvertent
forfeiture of all of their rights.*® Further, Part IV proposes mandatory
minimum disclosures that give ghostwriters credit for their contribu-
tions, while balancing the musician’s desire to maintain authenticity in
their music.’® Finally, Part IV proposes industry guidelines for compen-
sation, so ghostwriters’ payout does not rely solely on a one-time flat

25. Id.

26. See infia Part II.

27. See infia Part II.

28. See infra Part ILA.

29. See infia Part I1.B.

30. See infia Part II1.

31. See infra Part III. Work-for-hire agreements grant ghostwriters independent contractor
status, stripping them of rights associated with and recognition afforded through the work. See infra
Part I11.B.

32. See infia Part III.LA-C.

33. See infira Part IV.

34. See infra Part IV.A.

35. See infra Part IV.A.

36. See infra Part IV.B.
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fee.’’ Part IV argues that flat fee payments should intertwine with in-
cremental royalties, based on a song’s success.®

In its totality, this Note argues that the true engine of ghostwriter
erasure is not copyright doctrine itself but courts’ reflexive deference to
private ordering in creative industries, without rigorous review, disclo-
sure requirements, or compensation baselines for ghostwriting agree-
ments.*’

II. THE LEGAL ARCHITECTURE OF GHOSTWRITING IN THE MUSIC
INDUSTRY

The reasons why musicians use ghostwriters vary: to help emerging
artists navigate the industry, to maintain consistent output and branding,
and to craft verses that increase an artist’s chances of producing “chart-
topping tracks.”*” Despite its growing acceptance, ghostwriting has long
carried a complicated reputation.*' Historically, ghostwriting was fatal to
a musician’s career; it was seen as undermining an artist’s credibility by
raising questions about the authenticity and authorship of their music.*?
Today, however, the practice occupies a nuanced space that is shaped by
intersecting legal doctrines and cultural norms.*

Ghostwriting agreements have long permeated the music industry,
even where the parties may not have recognized that their arrangement
functioned as one.** In 1998, Darryl Neudorf brought suit against Sarah
McLachlan and Nettwerk, alleging that he co-wrote four songs on
McLachlan’s album but only received credit for contributing to produc-
tion assistance.* The court denied Neudorf’s co-ownership status de-
spite his contributions to creating the album’s melodies, arrangements,
and song titles.*® Ultimately, the court dismissed Neudorf’s case, finding

37. See infra Part IV.C.

38. See infira Part IV.C.

39. See infira Part IV.

40. Mia Charlotte, How a Ghostwriter for Songs Can Help You Create Chart-Topping Tracks,
THE PUBLISHING GENIE (Sept. 11, 2025), https://thepublishinggenie.com/blogs/post/ghostwriter-for-
songs-can-help-you-create-chart-topping-tracks [https://perma.cc/3FFL-SWEQ].

41. Anderson, Jr., supra note 10, at 120. In the hip-hop community, it is generally accepted
when long-time collaborators occasionally ghostwrite for each other. /d. For instance, Big Daddy
Kane is said to have written many lyrics for his close friend and Juice Crew member Biz Markie,
and this arrangement did not cause any backlash. /d. Similarly, Ice Cube reportedly penned lyrics
for Eazy-E during N.W.A.’s peak, which also did not stir controversy. /d.

42. Id.

43. See Paralikas, supra note 9, at 72, 73 n.26.

44. See Neudorf v. Nettwerk Prods. Ltd., (1999) 26 B.C.T.C. 161, 166 (Can. B.C. Sup. Ct.).

45. Id. at 165.

46. Neudorf claimed that he made these contributions to McLachlan’s music and
compositions, but the defendants deny that claim. Id.; Joint Authorship: British Supreme Court



818 HOFSTRA LAW REVIEW [Vol. 54:813

that the agreement between the two parties lacked definitive terms on
authorship and, under copyright law, Neudorf’s contributions did not ex-
ceed the threshold to circumvent the terms in the contract.*’ Neudorf’s
claim is demonstrative of the typical dispute arising between a ghost-
writer and the artist who receives the lyrics.** The court resolved the dis-
pute primarily through a copyright framework, rather than by assessing
the contract principles governing their agreement.* This decision high-
lights the tension between intellectual property and contract doctrines in
creative collaborations, which is particularly visible in the context of
ghostwriting.*

This Note’s Part discusses the legal architecture of ghostwriting in
the music industry.”' Subpart A examines the doctrinal frameworks that
structure ghostwriting relationships, focusing on how copyright law,*
contract law,” and publicity law™* intersect to allocate ownership, con-
trol, and recognition within ghostwriting agreements.” Subpart B places
ghostwriting within a broader comparative context, analyzing its legal
recognition in other creative industries®® as well as under international
regimes.’’ Collectively, these sections provide the foundation necessary
to understand how ghostwriting operates and why the process gives lee-
way for legal implications.™®

Adds  Intention of  Parties to the Test, MONDAQ (Sept. 6, 2000),
https://www.mondaq.com/canada/year-2000/9019/joint-authorship-british-columbia-supreme-court-
adds-intention-of-parties-to-the-test [https://perma.cc/PFAN-39VU] [hereinafter “Joint
Authorship”].

47.  Joint Authorship, supra note 46.

48. See Rebecca Noble, The Invisible Artists of Copyright Jurisprudence: Joint Authorship in
Jazz Improvisation Under Canadian Law, CANADIAN BAR ASS’N (Nov. 26, 2021),
https://www .cba.org/sections/intellectual-property/resources/the-invisible-artists-of-copyright-
jurisprudence-joint-authorship-in-jazz-improvisation-under-canad [https://perma.cc/295T-ZYSA].

49. See Neudorf,26 B.C.T.C. at 166.

50. See Amee Parmar, Understanding Intellectual Property Rights for Ghostwriting, PARKER
& PARKER (Feb. 29, 2024), https://www.parkerip.com/blog/understanding-intellectual-property-
rights-of-ghostwriting [https://perma.cc/YHK4-S2AD].

51. See infra Part IL.

52. See infra Part ILA.1.

53. See infra Part IL.A.2.

54. See infra Part I1.A.3.

55. See infra Part ILA.

56. See infra Part ILB.1.

57. See infra Part IL.B.2.

58. See infra Part I
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A. Legal Principles Overwhelming Ghostwriting Agreements

The foundational principles of ghostwriting stem from three inter-
secting areas of law: copyright, contract, and publicity law.>’ Copyright
law establishes who actually owns a piece of music, as well as the other
fundamental rights associated with the work.*® Principles of contract law
dictate the terms of a ghostwriting agreement and determine the rights
allocated to each party.®’ Publicity law protects an artist’s identity and
reputation once their work enters the public sphere and they begin to
gain recognition in commercial contexts.®> Taken together, these doc-
trines delineate the contours of authorship and control within ghostwrit-
ing agreements.®

1. Copyright Law and Its Impact on Ghostwriting Agreements

Copyright law provides the structural basis for ghostwriting by de-
fining ownership through work-for-hire arrangements, establishing the
rules for joint authorship, and governing the exploitation of creative
works.*

The Copyright Act defines a joint work as “a work prepared by two
or more authors with the intention that their contributions be merged into
inseparable or interdependent parts of a unitary whole.”® The Copyright
Act defines a work made for hire as either:

(1) a work prepared by an employee within the scope of his or her em-
ployment; or

(2) a work specially ordered or commissioned for use as a contribution
to a collective work, as a part of a motion picture or other audiovisual
work, as a translation, as a supplementary work, as a compilation, as
an instructional text, as a test, as answer material for a test, or as an at-
las, if the parties expressly agree in a written instrument signed by
them that the work shall be considered a work made for hire. For the
purpose of the foregoing sentence, a “supplementary work” is a work
prepared for publication as a secondary adjunct to a work by another

59. See Rachel Arterberry, The Legal Side of Ghostwriting: What You Need to Know,
MAKING A WAY WRITING SERV. (May 22, 2025), https://www.makingawaywriting.com/post/the-
legal-side-of-ghostwriting-what-you-need-to-
know#:~:text=Work%20for%20Hire,is%20entitled%20to%20additional%20compensation
[https://perma.cc/4BQ3-NSLU].

60. See infra Part IL.A.1.

61. Seeinfra Part I1.A.2.

62. See infra Part I1.A.3.

63. See infra Part III.LA-C.

64. See Neil G. Kenduck, Note, Authors’ and Artists’ Rights in the United States: A Legal
Fiction, 10 HOFSTRA L. REV. 557, 565-66 (1982).

65. 17U.S.C. § 101.
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author for the purpose of introducing, concluding, illustrating, explain-
ing, revising, commenting upon, or assisting in the use of the other
work, such as forewords, afterwords, pictorial illustrations, maps,
charts, tables, editorial notes, musical arrangements, answer material
for tests, bibliographies, appendixes, and indexes, and an “instructional
text” is a literary, pictorial, or graphic work prepared for publication
and with the purpose of use in systematic instructional activities.®

Under the Copyright Act, copyright automatically vests in the au-
thor upon fixation, meaning when the work is sufficiently embodied in a
tangible medium of expression to be “perceived, reproduced, or other-
wise communicated.”” Thus, in a ghostwriting arrangement, the ghost-
writer begins as the work’s legal author, even if contractual arrange-
ments later obscure that status.®® And the ghostwriter originally owns the
bundle of rights associated with the work.®” If the work qualifies as a
joint work, then each co-author is a co-owner of the copyright and may
exploit the work without the consent of the other co-authors, subject to a
duty to account for any profits.”” Absent an express agreement to the
contrary, each joint author retains all of the exclusive rights granted by
the Copyright Act.”!

Work-for-hire agreements, however, displace the default rules of
ownership.”” When a work is made for hire, the employer or commis-
sioning party is deemed the statutory author for copyright purposes, re-
gardless of who actually created the work.”® The hiring party therefore
owns the copyright ab initio and retains exclusive rights in the work

66. Id.

67. Id. §§102,201(a).

68. See id. §201(a). A ghostwriter fixes the musical work into a tangible medium. See id.
§ 102. Then, in accordance with the type of contract the parties enter into, ownership status is trans-
ferred. See infra Part I1.B.

69. These rights include, but are not limited to, the right to reproduce the work, distribute the
work, publicly perform the work, or license the work. What is Copyright?, U.S. COPYRIGHT OFF.,
https://www.copyright.gov/what-is-
copy-
right/#:~:text=U.S.%20copyright%20law%20provides%20copyright,rental %2C%?20lease%2C%200
1%20lending [https://perma.cc/G82U-RDGR] (last visited July 18, 2026).

70. See 17 U.S.C. § 102.

71. Letter from The Honorable Maria Pallante, Reg. of Copyrights, U.S. Copyright Off., to
The Honorable Doug Collins, Vice-Chairman, Subcom. on Cts., Intell. Prop. & the Internet (Jan. 29,
2016) (on file with the Hofstra Law Review) (“For example, where three songwriters intend to, and
do, collaborate on a single musical work, copyright law vests each songwriter with an undivided
one-third interest in the copyright for the entire work.”). Joint authorship creates a mechanism for
ghostwriters to retain ownership of their work, but this relationship must be established with a joint
intention between the parties. /d.

72. See 17 U.S.C. § 201(b).

73. Id.
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from the outset.”* In such arrangements, the ghostwriter retains neither
ownership interests nor exclusive rights otherwise associated with au-
thorship.”

2. Contract Law and Its Impact on Ghostwriting Agreements

While copyright law formally governs the ownership of musical
works,”® it is contract law that constructs the relationships between
anonymous ghostwriters, credited artists, and their labels.”” Ghostwriting
arrangements are frequently structured through contracts that purport to
designate the work as “made for hire.””® These agreements allocate au-
thorship, royalties, compensation, and publicity rights through private
ordering between the parties.”’ Operating against the backdrop of copy-
right law’s work-for-hire framework, these contracts translate abstract
ownership principles into enforceable contractual terms.™

The specific provisions in a ghostwriting contract are of paramount
importance because they often become grounds for disputes over, but
not limited to, attribution, compensation, and fairness.’! In theory,
ghostwriting contracts represent consensual exchanges between the par-
ties.*? In practice, however, these contracts involve glaring disparities in
bargaining power.** Ghostwriters, especially those at the outset of their
careers, tend to accept flat-fee compensation or fixed hourly rates,
sweeping nondisclosure obligations, and the surrender of royalty rights
in exchange for the promise of industry exposure and future opportuni-
ties.™

74. Id.

75. Seeid.

76. Seeid. § 201(a)—(b).

77. lJessica D. Litman, Real Copyright Reform, 96 IOWA L. REV. 1, 45,47 n. 214 (2010).

78. The Art of Anonymity: Ghostwriting Dynamics in the Music Industry, ROMANO L. BLOG
(May 26, 2024), https://www.romanolaw.com/the-art-of-anonymity-ghostwriting-dynamics-in-the-
music-industry [https://perma.cc/36 WT-6AQB].

79. Arterberry, supra note 59.

80. See The Art of Anonymity: Ghostwriting Dynamics in the Music Industry, supra note 78.

81. See Lloyd IJassin, Collaboration and Ghost Writer Agreements, COPYLAW,
https://www.copylaw.org/p/drafting-negotiating-collaboration_07.html [https://perma.cc/VHE7-
QDSL] (last visited July 18, 2026). This site discusses literary works, but the same principles are
applicable to the music industry because two industries function pursuant to the same copyright
laws. Id.

82. Martina, supra note 12 (“[A ghostwriting agreement] is regarded as a business transaction
where the original author is simply hired to write a song for someone else.”).

83. See Litman, supra note 77, at 11-12.

84. See Martina, supra note 12.
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Adhesion contracts play a significant role in shaping ghostwriting
arrangements.® The terms of an adhesion contract are often presented on
a take-it-or-leave-it basis.*® The parties to these contracts are of dispro-
portionate bargaining power.!” And it is assumed that the party with
weaker bargaining power did not have the opportunity to negotiate the
terms of the agreement.®® Implied-in-fact contracts further blur the
boundaries of ghostwriting arrangements.*” Implied-in-fact contracts are
legally binding agreements, enforceable to the same extent as express
contracts, that arise from the parties’ conduct reflecting a reasonable
manifestation of mutual assent.”® The parties’ conduct and surrounding
circumstances may reflect the requisite mutual assent to form a binding
agreement.g1

The doctrine of unconscionability is likewise implicated in the con-
text of ghostwriting agreements.”> Unconscionability is a defense applied
in cases of extreme unfairness.” If the court finds a contract to be un-
conscionable, it may refuse to enforce the contract in its entirety, enforce
the remainder of the contract without the unconscionable clause, or limit
the application of any unconscionable term to avoid an extremely unfair
result.”® To prevail on an unconscionability defense, the injured party
must prove procedural unconscionability and substantive unconsciona-
bility.”> Procedural unconscionability deals with the process of drafting
the contract and evaluating whether a party was deprived of meaningful
choice in the process of coming to an agreement.”® Substantive uncon-
scionability is the harshness or one-sidedness of contract provisions

85. See Pedro Castro, Ghostwriting in Music: Theft or Collaboration?, THE ART | CRIME
ARCHIVE (Dec. 2, 2024), https://artcrimearchive.net/2024/12/02/ghostwriting-in-music-theft-or-
collaboration [https://perma.cc/W6QL-4M9V]. Ghostwriters often possess limiting bargaining pow-
er because industry norms prioritize anonymity and the public image of the performing artist, result-
ing in contracts that emphasize confidentiality and flat-fee compensation rather than shared owner-
ship or attribution. /d.

86. Todd D. Rakoff, Contracts of Adhesion: An Essay in Reconstruction, 96 HARV. L. REV.
1173, 1176-77 (1983).

87. Id. at1192,1193 n. 72.

88. Id.

89. See infra Part I11.D.

90. Bailey v. West, 249 A.2d 414, 416 (R.I. 1969).

91. Id. In Bailey v. West, Bailey took care of West’s lame horse for four years. Id. at 415. Bai-
ley sends the bill to Strauss and West, but West does not pay the bill. /d. The court held this was not
an implied contract, as West did not demonstrate the intent to contract. /d. at 418.

92. See infra Part IILA.

93. GEORGE W. KUNEY & ROBERT M. LLOYD, CONTRACTS: TRANSACTIONS AND LITIGATION
323 (5th ed. 2020).

94. U.C.C. § 2-302 (1963).

95. KUNEY & LLOYD, supra note 93, at 323-24.

96. Id. at 323.
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within the actual terms of a contract.”” Taken together, these principles
of contract law illuminate the legal issues surrounding ghostwriting con-
tracts in the music industry.”®

3. Publicity Law and Its Impact on Ghostwriting Agreements

Publicity law complements copyright law and contract law by pro-
tecting an individual’s name, likeness, and reputation in the commercial
marketplace, preserving artistic identity.” This doctrine is critical in pre-
serving an artist’s public image as authentic, which is deemed essential
to the work’s success.'” In the entertainment industry, these protections
are linked to an artist’s public-facing identity, which is associated with
authorship and control.'”!

Ghostwriting contracts are designed to conceal the ghostwriter’s
identity from the public and maintain the profitability of the work.'®*
The public attribution of the work is aligned with the credited artist’s
identity, not the ghostwriter who authored the work.'”® The primary
mechanisms used to prevent the disclosure of ghostwriters’ identities are
confidentiality and non-disparagement clauses.'” These clauses ensure
that the ghostwriter remains silent and the only individual associated
with the work is the artist under whom the work is marketed.'®® Publicity
law bolsters the principle that authorship must align with public percep-
tion, rather than creative reality, by endorsing unfair contractual ar-
rangements. 106

97. Id.

98. See infia Part II1.

99. Nicolette Gasparis, Drake or Droid?: A.I-Generated Music and the Legal Challenges in
Safeguarding Artist Rights, 52 HOFSTRA L. REV. 961, 989 (2024).

100. Id. at 977-78.

101. See Zacchini v. Scripps-Howard Broad. Co., 433 U.S. 562, 569 (1977). In Zacchini, a
news reporter attended a fair and filmed a 15-second clip of Zacchini performing a “human cannon-
ball” after Zacchini requested the reporter refrain from recording his performance and broadcasted it
on the local news. /d. at 563-64. The Court held that the First Amendment does not allow the media
to exploit a performer’s entire act without their consent as part of a news program. /d. at 578-79.
The Court also held that a state right of publicity can coexist with the First Amendment. /d. This
Supreme Court has expanded the right of publicity held by public performers, and its ruling has ex-
tended to individuals in the music industry. See id.

102. See Paralikas, supra note 9, at 73.

103. Id. at 74.

104. See infra Part I11.C.

105. Id.

106. Gasparis, supra note 99, at 978.
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B.  Ghostwriting Beyond Music: Comparative Industry Practices

Ghostwriting is a pervasive practice that extends well beyond the
music industry.'”” It is embedded in literary, visual, and political
spheres, operating on a global scale.'® In international regimes, artists’
moral rights are protected by the law, giving ghostwriters more formal
recognition.'” Examining these parallel contexts reveals both the nor-
malization of ghostwriting and the comparatively limited protections af-
forded to ghostwriters in the U.S. music industry.'"?

1. Ghostwriting Outside of the Music Industry

In fields such as literature and art, ghostwriting is not only accepted
but also often supported by strong contractual frameworks that
acknowledge and compensate creative labor.''' In the visual arts, Con-
gress passed the Visual Arts Rights Act of 1990 (“VARA”), which
acknowledges the importance of artists’ moral rights.''> The key rights
vested in visual artists by VARA are the right of attribution and the right
of integrity.''® VARA is intentionally narrow; it protects specific works
of art, such as drawings, prints, paintings, sculptures, and specific pho-
tographs.'* VARA excludes commercial items, functional art, and
works made for hire.''> VARA’s protections exist regardless of whether
the artist maintained complete ownership of the artwork or if the artist
had transferred ownership of the physical piece of art.''® With VARA in
effect, ghostwriters, or ghost creators, of certain visual works are granted
rights of attribution and integrity.''” Though VARA only protects a lim-
ited set of works, it reflects legislative recognition that creative contribu-
tions to a work deserve protection independent of a work’s ownership.''®

107. See Paralikas, supra note 9, at 72.

108. Id.

109. Kenduck, supra note 64, at 559-60.

110. See infra Part 11.B.1.2.

111. See Marlena Jankowska, On the Implications of the Unalienability of the Right of Author-
ship for Ghostwriting Contracts, 18 REV. COMPAR. L. 77, 90-91 (2013).

112. 17 U.S.C. § 106A.

113. The rights of attribution and integrity allow the author of a work of visual art to have the
right to claim the authorship of that work and prevent the use of their name as the author of any
work that he or she did not create. Id. § 106A(a)(1).

114. Seeid. § 106A(c)(3).

115. Id. § 106A(c)(1)—(3).

116. Id. § 106A(b).

117. See id. § 106A. Ghostcreators of visual works are entitled to VARA’s protections because
they are the original authors of the works. See id.

118. See id.
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By contrast, ghostwriters of literary works do not receive statutory
moral rights under U.S. law, but they are often acknowledged for their
contributions to a literary work.'"” Recognition of ghostwriters’ contri-
butions in the literary context is largely unprotected by law and is gov-
erned by contract and industry practice.'”® The recognition is pro-
nounced either publicly or contractually, even if their credit does not
appear on the face of the work."?! In a written or literary work, a ghost-
writer’s credit is discerned through private ordering and may be found
within the work’s negotiated disclosure terms, acknowledgements, or
forwards.'**

2. International Protection of Artists’ Rights

International copyright regimes place significant emphasis on moral
rights, including rights of attribution and integrity.'** These frameworks
afford ghostwriters recognition and legal recourse that U.S. copyright
law largely omits.'"** In the United States, rights of attribution are typi-
cally waivable and are not protected by any independent legislation,
apart from VARA.'?* This lack of protection enables ghostwriters in the
music industry to contractually relinquish the right to be acknowledged
for their creative contributions.'?® U.S. courts typically enforce waivers
of attribution and decline to recognize moral rights because these author-
ship agreements are considered exercises of the freedom to contract, ra-
ther than impairments of authorship.'”’ Thus, under the American
scheme, ghostwriters confront a Hobson’s choice: surrender these rights
or walk away, an arrangement the law not only tolerates but facili-
tates.'?®

119. Is it Legal or Ethical to Hire a  Ghostwriter?, ~THEGHOSTWRITER
https://www.jwghostwriter.com/is_ghostwriting_legal or_ethical [https://perma.cc/SHSF-YVIJ]
(last visited July 18, 2026).

120. Catherine L. Fisk, Credit Where It’s Due: The Law and Norms of Attribution, 95 GEO.
L.J. 49, 51 (2006).

121. Id.

122. Id. at 92.

123. Jane C. Ginsburg, The Most Moral of Rights: The Right to be Recognized as the Author of
One’s Work, 8 GEO. MASON J. INT’L COM. L. 44, 46, 49 (2016); Moral Rights in U.S. Copyright
Law, COPYRIGHTLAWS.COM (Jan. 8, 2023), https://www.copyrightlaws.com/moral-rights-in-u-s-
copyright-law [https://perma.cc/SNQ5-H58J].

124. Ginsburg, supra note 123, at 49.

125.  Moral Rights in U.S. Copyright Law, supra note 123.

126. See id.

127. See, e.g., Dastar Corp. v. Twentieth Century Fox Film Corp., 539 U.S. 23, 34 (2003). In
Dastar, the Court rejected the notion that U.S. law protects a general right of attribution because it
would create a “series of mutant copyright law” allowing creators to bypass copyright limits and
claim perpetual control over public works. /d.

128. See infra Part IILA.
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Conversely, many international civil law jurisdictions consider
moral rights inalienable.'*’ In these jurisdictions, the rights of attribution
and integrity are considered vital personal rights that are prohibited from
waiver or transfer, even by contract.’*” Thus, ghostwriting agreements
that mandate the writer to completely forfeit recognition would be unen-
forceable if they conflict with the jurisdiction’s statutory require-
ments."*' The jurisdiction’s consideration of the right to be recognized
places a limit on the extent to which contracts can eliminate authorship,
while placing constraints on private ordering in ways that are unavaila-
ble in the United States.'**

The Berne Convention encapsulates these international norms.'*?
The Berne Convention requires that member countries protect an au-
thor’s moral rights to their work, including the rights to attribution and
integrity.'** Further, the Berne Convention guarantees automatic copy-
right protection for creative works and does not require formal registra-
tion to be an owner."** The United States signed the Berne Convention,
but has only selectively incorporated its provisions.'*® Rather, the United
States relies on contract law and differing state law regimes, instead of
the implementation of uniform statutory moral rights guarantees.'*’ Oth-
er members of the Berne Convention have almost totally incorporated its
moral rights guarantees into their domestic law, developing stronger
rights vested in authors for their creative contributions.'**

129. Elizabeth Schéré, Where is Morality? Moral Rights in International Intellectual Property
and Trade Law, 41 FORDHAM INT’L L.J. 773, 776 (2018).

130. Id. at 775.

131. See id.

132, Seeid. at 776.

133. Berne Convention for the Protection of Literary and Artistic Works, July 24, 1971, 1161
UN.T.S. 3.

134. Id.

135.  Frequently Asked Questions: Copyright, WIPO,
https://www.wipo.int/en/web/copyright/fag-copyright [https://perma.cc/H8BN-HDLJ] (last visited
July 18, 2026).

136. See Schéré, supra note 129, at 776-77.

137. Moral Rights in U.S. Copyright Law, supra note 123.

138. France maintains one of the most robust moral rights regimes amongst the members of the
Berne Convention. Marie-Andree Weiss, The Moral Dilemma of France’s Moral Rights: The Au-
thor Vs. The Public Domain, AM. BAR ASSOC. (Jan. 29, 2026),
https://www.americanbar.org/groups/intellectual property_ law/resources/landslide/2026-
winter/moral-dilemma-france-moral-rights-author-vs-public-domain [https://perma.cc/U82R-
5BPD]. Under French law, moral rights are expressly recognized as “perpetual, inalienable, and
imprescriptible.” Id. The rights protect an author’s connection to their work, even after economic
rights have been transferred. /d. French courts have described these rights as protecting both the
author’s identity and the integrity of their work. /d. France’s regime extends beyond the minimum
moral rights protections encompassed within the Berne Convention. /d.
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III. THE STRUCTURAL INEQUALITIES PLAGUING GHOSTWRITING
AGREEMENTS

Work-for-hire agreements are the dominant framework shaping
ghostwriting in the music industry."** These agreements provide clarity
of legal ownership while simultaneously creating structural inequities.'*’
Since the commissioning artist or music label is considered the author of
the work according to the terms of the agreement, the ghostwriter’s crea-
tive contribution is reduced to the property of the credited performer.'*'
Thus, the ghostwriter forfeits any right of authorship, attribution, and fu-
ture control over their written work once it is placed into the hands of the
musician who attaches their name to it.'**

This Part demonstrates how routine judicial enforcement of work-
for-hire ghostwriting agreements produces systemic authorial erasure.'*?
Subpart A examines how disparities in bargaining power and courts’ re-
luctance to intervene in this overbearing unfairness allow one-sided con-
tracts to persist."* Subpart B explains how classifying ghostwriters as
independent contractors strips them of leverage and reinforces contrac-
tual deference.'*> Subpart C analyzes how confidentiality clauses func-
tion as tools of silence, preventing recognition and public accountabil-
ity.'*® Lastly, Subpart D explains how flat fee compensation and the
denial of ongoing royalties sever creative contributions from down-
stream value, completing the legal architecture that renders ghostwriters
invisible.'"’

139. See Kevin Zimmerman, Watch Out for Work-for-Hire, BROADCAST MUSIC, INC. (Nov.
22, 2006), https://www.bmi.com/news/entry/Watch_Out_for Work-for-Hire
[https://perma.cc/2VTG-UK2W].

140. See Jon M. Garon & Elaine D. Ziff, The Work Made for Hire Doctrine Revisited: Startup
and Technology Employees and the Use of Contracts in a Hiring Relationship, 12 MINN. J.L., SCL
& TECH 489, 490-91 (2011). Certain rights and other protections are not applicable to works made
for hire, depriving ghostwriters of typical forms of ownership and the right to be recognized for
their work. See id.

141. See 17 U.S.C. § 201(a)—(b).

142. See Garon & Ziff, supra note 140, at 489-90; see also id. § 201(b).

143. See infia Part 111

144. See infra Part IILA.

145.  See infra Part 111 B.

146. See infra Part I11.C.

147. See infra Part IIL.D.
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A. Unequal Bargaining Power and Judicial Reluctance to Intervene

Ghostwriting agreements resemble adhesion contracts; the writers
rarely have meaningful choice or say in what the terms are.'** The terms
of these agreements are non-negotiable and presented to ghostwriters on
a take-it-or-leave-it basis.'*’ The rationale behind this is two-fold: first,
if the ghostwriter declines to accept the proposed terms, the hiring party
could simply engage another writer who will accept their offer; second,
many ghostwriters are inclined to accept an agreement’s terms because
of financial necessity or market competition.'** Many ghostwriters face
significant barriers to entry in the mainstream music industry.””! A
ghostwriter’s lack of leverage, combined with the highly competitive na-
ture of the industry, leaves little room for meaningful consent when sign-
ing an agreement for work.'*?

Contract law recognizes that grossly one-sided agreements may be
unenforceable under the doctrine of unconscionability.**> However, the
principle of unconscionability is narrowly applied in creative contexts;
the court’s analysis is based on whether the contract is outwardly unfair
and offensive."”* The court in Zomba Recording LLC v. Williams"®
exemplifies judicial hesitance to intervene in the face of an unfair music
deal."® In Zomba, a recording artist challenged an exploitative long-term
contract that consolidated creative and financial power into the record
label’s hands."”” Even though the circumstances of this case revealed
severe disparities in bargaining power and an absence of meaningful

148. See Castro, supra note 85 (“Contracts usually make sure ghostwriters are paid and agree
to stay anonymous, but disputes happen when artists don’t pay writers or fail to properly credit
them.”).

149. The Ghostwriting Contract: Everything You Need to Know, FREELANCE WRITING,
https://www .freelancewriting.com/ghostwriting/the-ghostwriting-contract  [https://perma.cc/FE4T-
WMPB] (last visited July 18, 2026).

150. Oda & Papp, supra note 7.

151. See How to Become a Ghostwriter in the Music Industry: A Beginner’s Guide, supra note
8. Ghostwriters face rejection, lack public credit, and are limited creatively to how the hiring party
wants to be perceived. Id.

152. Emma Perot, Music Royalty Splits: Copyright and Music Industry Practices Behind the
Increase in Writer Credits and Rights Clearance, 14 BERKELEY J. ENT. & SPORTS L. 1, 21-22
(2025).

153. Paul Bennett Marrow, Contractual Unconscionability: Identifying and Understanding Its
Potential Effects, 72 N.Y. STATE BAR J. 18, 18 (2000),
https://www.columbia.edu/~yc2271/files/teaching/unconsc.pdf [https://perma.cc/EVE8A-LDYH].

154. Id.

155. 839 N.Y.S.2d 438 (Sup. Ct. 2007).

156. See id. at 448.

157. Id. at 439.
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negotiation, the court upheld the contract."”®  Procedural

unconscionability was evident because of the unequal bargaining
conditions and a lack of negotiation between the parties.'> Substantive
unconscionability was also apparent because of the sweeping duration of
the contract and the one-sided restrictions imposed by the label.'®
Nevertheless, the court refused to invalidate the agreement'®!

The line of reasoning set out by the Zomba court mirrors the strug-
gles faced by ghostwriters.'®® Like the artist in Zomba, ghostwriters op-
erate under drastic power imbalances, but the judicial system does not
acknowledge the coercive nature of the agreements.'® The judicial pref-
erence for predictability and deference to individuals under their free-
dom to contract as private parties enables an industry practice that sys-
temically overlooks the concept of equity.'**

B. Independent Contractor Status and Power Imbalances

The disparity in bargaining power between established artists or
record labels and ghostwriters often results in contracts that weigh heavi-
ly in favor of the party that is receiving the work, rather than the party
that is creating it.'®> Ghostwriters have limited leverage to negotiate
terms and protect their interests.'®

The asymmetry in bargaining positions is amplified by
ghostwriters’ statuses as independent contractors, rather than

158. Id. at 447. Even though the facts of this case are those of such unfairness that would typi-
cally trigger a finding of unconscionability, the Zomba court did not apply the doctrine of uncon-
scionability when determining whether the contract was enforceable. See id. at 445-47. The record-
ing artist did not raise the issue of unconscionability in stating his case, so the court refused to
recognize it when making its decision. See id.

159. Id. at 439 (illustrating procedural unconscionability where the record label, possessing
vast bargaining power, drafted a long-term recording contract leaving little opportunity for the artist
to negotiate meaningful terms).

160. Id. at 440 (demonstrating substantive unconscionability through the contract’s hefty dura-
tion, cross-ownership of publishing and recording rights, and one-sided restrictions on the artist’s
creative and economic authority).

161. Id. at 448.

162. Perot, supra note 152, at 22 (“A songwriter might concede to pressure from an artist so
that they can establish themselves in the hopes of securing more work in the future. Against a back-
drop of financial difficulty, songwriters are left with little room for negotiation for fear of being
excluded from future jobs.”).

163. See Zomba Recording LLC, 839 N.Y.S.2d at 438.

164. See id. at 448.

165. See Rick G. Morris, Selling Out for a Song: “Artist Abuse” and Saving Creatives from
Servitude and Economic Disadvantage in the Entertainment Industry, 25 SMU SCI. TECH. L. REV.
145, 146, 152-53 (2022).

166. Id. at 152.
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employees.'”” Independent contractors fall outside of the scope of
protection afforded to employees through labor law,'*® which diminishes
their power to negotiate favorable terms with hiring parties.'® Courts
have consistently held that creative contributors maintain independent
contractor status for purposes of the Copyright Act’s “work-for-hire”
doctrine.'”

In the seminal, yet constraining, Supreme Court case, Community
for Creative Non-Violence v. Reid,"" the Court held that a sculptor who
created a work for a community center was not considered an employee
of the community center, but was an independent contractor.'”” Even
though he was an independent contractor, the sculptor retained owner-
ship of the copyright.'” Notably, the sculptor prevailed in this case be-
cause there was no written contract designating his art as a “work made
for hire.”'” The Court reasoned that the work would qualify as a work
made for hire, and the sculptor would forfeit his rights in the work if the
parties executed a written agreement designating it as such.'” Thus,
Reid is a leading case illustrating how an independent contractor may
maintain ownership and rights associated with their work if there is an
absence of a formal contract, which is rarely ever the case.'”

In the present-day music industry, ghostwriters typically operate
under written contracts drafted by the hiring party.'”” These agreements

167. See Eric A. Posner, The Economic Basis of the Independent Contractor/Employee Distinc-
tion, 100 TEX. L. REV. 353, 373 (2021).

168. U.S. DEP’T OF LAB., WAGE & HOUR D1V., Fact Sheet 13: Employee or Independent Con-
tractor  Classification ~ Under  the  Fair  Labor  Standards  Act (Mar. 2024),
https://www.dol.gov/agencies/whd/fact-sheets/13-flsa-employment-relationship
[https://perma.cc/29DJ-PBFV] (last visited July 18, 2026). The Fair Labor Standards Act provides
employees with a variety of rights, such as minimum wage, overtime pay, and protections against
exploitation. Id. These rights are not afforded to independent contractors because they are consid-
ered to work for themselves, rather than an employer. /d.

169. Posner, supra note 167, at 359. Ghostwriters are considered the independent contractor,
and the hiring party would be the musician or record label whom the ghostwriter is rendering ser-
vices for. See id. The hiring musicians or record labels lack the typical degree of control that em-
ployers have over their employees. See id.

170. Anne Marie Hill, Note, The “Work for Hire” Definition in the Copyright Act of 1976:
Conflict over Specially Ordered or Commissioned Works, 74 CORNELL L. REV. 559, 575, 581-82
(1989).

171. 490 U.S. 730 (1988).

172. Id. at 733-34, 752.

173. Id. at 737.

174. Id. at 738.

175. Id. A sculpture does not fit within the category of works enumerated within the Copyright
Act, so a written agreement was necessary. Id.

176. Seeid. at 737-38.

177. See Meghan McKenzie, How Does Ghostwriting Work? The Complete Guide to Hiring
the Voice Behind Your Message, STELLER BLOG, https://www .stellarcontent.com/blog/content-
marketing/how-does-ghostwriting-work-the-complete-guide-to-hiring-the-voice-behind-your-
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expressly allocate rights into the hands of the hiring party and denote,
either expressly or impliedly, ghostwriters as independent contractors.'”™
Subsequent case law corroborates that most creative contributors fall in-
to the category of independent contractors, relinquishing the rights and
interests associated with their work.'”

C. Confidentiality Clauses and Mandated Silence

Confidentiality clauses serve as legal barriers that hinder a ghost-
writer’s ability to receive public acknowledgement for their contribu-
tions.'®® These clauses are characterized as safeguards for trade secrets,
professional integrity, or business relationships.'®! The practical effect of
these clauses, however, is that they serve as mechanisms of suppression,
reinforcing the invisibility of ghostwriters.'® Confidentiality clauses
reach beyond the purported reason for their existence, infringing upon
the chance for a ghostwriter to receive creative recognition for their
work and eliminating the opportunity to build their portfolio.'**

Confidentiality clauses, such as nondisclosure agreements
(“NDAs”) and non-disparagement clauses, are the most common meth-
ods by which confidentiality is mandated in ghostwriting agreements.'™*
NDAs preserve confidentiality by placing the signing parties under a le-
gal duty to keep the subject matter of the agreement confidential.'"® The
parties can vary the terms of their confidentiality agreements, so long as

message [https:/perma.cc/UF82-T8DG] (Apr. 29, 2025). The individual hiring the ghostwriter de-
termines the terms of the agreement as well as the clauses embedded within the contract that dictate
the nature of the agreement. See id.

178. See id.

179. See, e.g., Playboy Enters., Inc. v. Dumas, 53 F.3d 549, 557-58 (2d Cir. 1995) (holding that
freelance illustrators were independent contractors and Playboy owned the rights to and was the
author of the work pursuant to their written agreement); Schiller & Schmidt, Inc. v. Nordisco Corp.,
969 F.2d 410, 412 (7th Cir. 1992) (finding that a freelance photographer was an independent con-
tractor and ownership passed to the hiring party through written agreement).

180. See Jassin, supra note 81. Confidentiality and non-disparagement clauses are considered
commonplace in ghostwriting contracts. See id. Yet the way they are presented within work-for-hire
agreements often masks the extent to which they, even under the guise of consent, restrict ghost-
writers’ autonomy and perpetuate their invisibility. See id.

181. The Top 7 Benefits of Non-Disclosure Agreements for Music Artists, BLUE RHYMEZ ENT.
(June 30, 2023), https:/bluerhymez.com/2023/06/30/the-top-7-benefits-of-non-disclosure-
agreements-for-music-artists [https://perma.cc/HH97-7URY].

182. Maria Granovsky, Freelance Ghostwriting: The Pros and Pros of Being Invisible,
MEDIUM (Aug. 3, 2022), https://medium.com/freelancers-handbook/ghostwriting-101-the-pros-and-
pros-of-being-invisible-e465fd92fdb2 [https://perma.cc/GYSP-HQJV].

183. See id.

184. Jassin, supra note 81.

185. NDAs and Confidentiality Agreements: What You Need to Know, THOMSON REUTERS
(Oct. 15, 2024), https://legal.thomsonreuters.com/en/insights/articles/confidentiality-agreements
[https://perma.cc/C5PB-TZPE].



832 HOFSTRA LAW REVIEW [Vol. 54:813

they agree in writing and place all of the terms unambiguously in their
contract.'®® In a ghostwriting contract, an NDA preserves the artist’s
reputation by prohibiting the ghostwriter from revealing any confidential
information relating to the work."®” The information that must remain
confidential varies amongst each agreement; some artists and record la-
bels require strict confidentiality, while others are more lax.'"®® Non-
disparagement clauses prohibit parties from making disparaging'®
statements about one another after the agreement is signed.'”® Discredit-
ing a party is one way that a party may violate a non-disparagement
clause.'”! Non-disparagement clauses are included in ghostwriting con-
tracts to prevent the ghostwriter from making negative statements or dis-
crediting the artist who ultimately receives public recognition for the
work.'?

NDAs implicate legal and policy concerns because they contradict
the public’s interest in transparency, the music industry’s devotion to au-
thenticity, and the rights recognized by publicity law.'”* NDAs are en-
forceable as long as they serve a legitimate, limited legal purpose.'”* In
the ghostwriting context, NDAs are enforceable despite their negative
impact on a ghostwriter’s reputation, as long as they define the obliga-
tions of the ghostwriter, do not use overly broad language, and the re-
quest for confidentiality is within legal means.'”> A ghostwriter’s profes-
sional reputation, including their ability to earn a living and attract

186. Id.

187. Nick Saraev, Navigating Copyright Protection When Hiring a Ghostwriter, 1SECOND
Cory (Nov. 2, 2023), https://1secondcopy.com/blog/navigating-copyright-protection-when-hiring-
a-ghostwriter [https:/perma.cc/XM4Q-5Z59].

188. Id. In the absence of mandatory standard confidentiality clauses, contracting parties may
tailor their own specific arrangements to meet the needs of their arrangement. /d.

189. Disparaging, MERRIAM-WEBSTER, https://www.merriam-
webster.com/dictionary/disparaging [https://perma.cc/M8HL-RL2N] (last visited July 18, 2026)
(“Meant to belittle the value or importance of someone or something.”).

190. Bryan S. Hunt, Non-Disparagement Clauses in an Online World: Why Businesses Should
Be Free to Contract for Silence, 10 OHIO STATE BUS. L.J. 53, 57-58 (2015).

191. See id.

192. Jassin, supra note 81.

193. See Richard Stim, The Right of Publicity, NOLO https://www.nolo.com/legal-
encyclopedia/the-right-
publici-
ty. html#:~:text=Derived%20from%?20the%20right%20to,(without%20the%20person’s%20permissi
on) [https://perma.cc/6L22-5JGJ] (last visited July 18, 2026) (“[E]very person, regardless of how
famous, has a right to prevent unauthorized use of their name or image to sell products.”).

194. 4 Things You Should Know About Non-Disclosure Agreements, THOMSON REUTERS (Oct.
15, 2024), https://legal.thomsonreuters.com/en/insights/articles/4-things-to-know-about-non-
disclosure-agreements [https://perma.cc/UL97-J7TMZ].

195. See id.
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recognition from other artists seeking a lyricist, depends on visibility, yet
nondisclosure agreements require silence.'*®

The disparity widens when NDAs are coupled with non-
disparagement clauses.'”” Non-disparagement clauses prohibit criticism
of the artist, label, or contract terms, including the actual existence of the
ghostwriting agreement because it would be considered a method of dis-
crediting the artist.'”® These restrictions silence discourse initiated by a
ghostwriter to discuss their agreements and raise awareness of the ineq-
uitable contract terms they are adhering to.'”’

Courts have occasionally recognized limits to non-disparagement
agreements.200 In Shak v. Shak®' a Massachusetts court held that
unnecessarily broad non-disparagement agreements may violate public
policy because they constitute a form of prior restraint, infringing upon
an individual’s right to free speech.’”* Further, in National Labor
Relations Board v. Macomb,*” the Sixth Circuit held that employers
violate the National Labor Relations Act when they offer severance
agreements that encompass overly broad non-disparagement
agreements.”” It is important to note, however, that since ghostwriters
are deemed independent contractors rather than employees, the McLaren
Macomb court’s rationale does not apply with respect to ghostwriting

196. Marcia Layton Turner, Building a Ghostwriting Portfolio When You Can’t Share Most of
Your Work, ASS’N OF GHOSTWRITERS (Jan. 28, 2025),
https://associationofghostwriters.org/building-a-ghostwriting-portfolio-when-you-cant-share-most-
of-your-work [https://perma.cc/68FV-A4JG]. This article discusses how literary ghostwriters have
to try and build their career when they have to sign NDAs after completing a project with an author.
Id. The hurdles these ghostwriters have to overcome, and the hardships they face whilst doing so,
are similar to what ghostwriters in the music industry go through. See id. Ghostwriters in the music
industry, however, receive less support from their musicians than literary ghostwriters receive from
the authors that hire them. See id.

197. See Ann Lai, Non-Disparagement Clauses vs. NDAs & What Should We Do?, LINKEDIN
(Feb. 6, 2022), https://www.linkedin.com/pulse/non-disparagement-clauses-vs-ndas-what-should-
we-do-ann-lai [https://perma.cc/6TW5-PADM]. NDAs are typically attached to the contract as a
separate document, but non-disparagement clauses are harder to spot. Id. They are typically a couple
of lines hidden within the terms of the contract. /d.

198. See id.

199. Id. (“A non-disparagement clause prevents you from saying anything negative about an
employer in any form of communication.”).

200. See, e.g., Savage v. Township of Neptune, 313 A.3d 65, 76 (N.J. 2024) (finding non-
disparagement clauses illegal if they have the purpose or effect is to conceal details about claims
adverse to New Jersey law against discrimination).

201. 144 N.E.3d 274 (Mass. Sup. Ct. 2020).

202. Id. at 278-79.

203. No. 23-1335/1403, 2024 WL 4240545 (6th Cir. 2024).

204. Id. The court’s reasoning was that broad non-disparagement provisions illegally interfere
with an employee’s right to discuss the terms and conditions of their employment. /d.
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agreements.””> NDAs and non-disparagement agreements written into
ghostwriting contracts are accepted and encouraged, rather than
scrutinized.*%

Confidentiality clauses also pose concerns from a policy standpoint
because they not only undermine individual rights but also withhold
truths in the music industry.?’” These clauses obscure the realities behind
creative production and suppress recognition of the inherently masterful
nature of creativity that ghostwriting represents.””® Confidentiality claus-
es reinforce an industry myth of a singular musical genius who, in reali-
ty, did relatively little to contribute to the work’s success besides signing
their name on it.*”> While the music industry claims to value authentici-
ty, it achieves this image through enforced silence, maintaining authen-
ticity as an illusion, and hindering ghostwriters” acknowledgements.*'?

D. Royalty Splits and Revenue Cut-Offs

Work-for-hire contracts typically deny ghostwriters ongoing royalty
rights, cutting them off from long-term revenue streams generated by
their creative labor and confining compensation to a one-time fee or
hourly rates instead of a continuous allowance.?'' Many songwriters are
forced to stop writing because they cannot afford to live off what they
are being compensated.?'? Royalty splits are negotiated amongst the par-
ties to an agreement, reflecting the extent of the writer’s interest in the

205. See McKenzie, supra note 177. Unlike traditional employees protected from overbroad
non-disparagement provisions, ghostwriters contractually relinquish their rights to claim credit for
their work at the outset, placing them outside the scope of such protections. See id.

206. Id.

207. How Non-Disclosure Agreements Enable Abuse in Hollywood, HOLTZ MATTHEWS LLP
(July 1, 2025), https://www.holtzmatthews.com/blog/2025/july/how-non-disclosure-agreements-
enable-abuse-in-ho [https://perma.cc/REJ4-Q9UA].

208. See Mandi Astola, et al., Can Creativity Be a Collective Virtue? Insights for the Ethics of
Innovation, 179 J. BUS. ETHICS 907, 909 (2021). Although “the conception of mastery seems to
imply authorship,” the terms of a ghostwriting agreement in tandem with confidentiality clauses
destroys such implication. /d. at 910.

209. See HOLTZ MATTHEWS LLP, supra note 207.

210. See McKenzie, supra note 177.

211. See NATIONAL WRITERS UNION-UAW 1981, Guide to Work-for-Hire Contracts: How to
Understand and Improve Writers’ Contracts for Documents Created as Works for Hire, NAT’L
WRITERS UNION, Oct. 2005, at 5-6, https://nwu.org/wp-content/uploads/2015/07/W ork-for-Hire-
Guide.pdf [https://perma.cc/K77Z-6ZYH].

212. Oral Arguments Heard Tomorrow in Copyright Royalty Board, NASHVILLE
SONGWRITERS ASSOC. INT’L (Mar. 9, 2020), https://www.nashvillesongwriters.com/oral-arguments-
heard-tomorrow-copyright-royalty-board [https://perma.cc/4QHD-W2UCO] (“It has been very diffi-
cult over the past decade to watch so many of my colleagues, even some songwriter Hall of Fame
members, who wrote many of our greatest American songs, end their careers and quit writing be-
cause they couldn’t make a living.”).
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work-product.’®* There are no formal rules governing songwriter splits,
so they may be determined in accordance with the extent of the ghost-
writer’s contribution or without paying any regard to their actual contri-
butions.*'* When it comes down to the split scheme, “any allocation is
possible so long as it sums to 100%.”?'* Most agreements expressly pro-
vide for either a flat fee or, in rare cases, a small percentage of royal-
ties.?'® Percentage-based arrangements depend on the ghostwriter being
formally credited.”'” If a ghostwriter is credited a flat fee, based on their
work in totality or per verse, they are undercompensated compared to
what the popular rappers could reasonably charge.*'®

Mechanical royalties are paid to songwriters and publishers when
copies of their musical compositions are made.”"* Typically, a songwrit-
er will receive the royalties in proportion to the increase in record
sales.”?’ The Mechanical Licensing Collective (“MLC”) administers me-
chanical royalties to the proper entities.”?! Through the U.S. Copyright
Office, the Music Modernization Act designates the MLC to distribute
these royalties and requires entities that are going to be paid the royalties
to register with the MLC.*** Ghostwriters are denied these royalties at
the foundational level, under the work-for-hire doctrine, because they
are not considered the “author” of the work they created.””® Streaming
royalties are encompassed by the overarching group of mechanical roy-
alties.”** Streaming services pay digital rights holders per stream of their

213. Daniel Abowd, Imagine: Could Mediation Systems Fix Songwriter Split Disputes?, 27
HARV.NEGOT. L. REV. 169, 176 (2021).

214. Id. at 177. Some songwriters finalize their splits prior to commencing collaboration with
the artist informally, and others prepare and sign “split sheets,” which are formal, contract-like ar-
rangements to guarantee clarity and finality in the terms. /d. Signed split sheets are rare, which con-
tributes to the perpetuating inequality songwriters face during their career. Id.

215. Id. at276.

216. Sarah Polcz, Loyalties v. Royalties, 74 HASTINGS L.J. 765, 809 n.151 (2023).

217. Id. at 768-79.

218. Natalie Robehemed, Phantom Rappers: Inside the Business of Ghostwriting, FORBES
(Sept. 30, 2015, 1:23 PM), https://www.forbes.com/sites/natalierobehmed/2015/09/22/phantom-
rappers-inside-the-business-of-ghostwriting [https://perma.cc/8Q8T-SJ7V].

219. Pu-Cheng (Leo) Huang, Is it Right to Ask Spotify to Pay Mechanical Royalties When No
Copy of the Music Was Made?, 28 UCLA J.L. & TECH. 81, 85 (2023).

220. Id.

221. The Digital Music Royalties Landscape, THE MLC, https://www.themlc.com/digital-
music-royalties-landscape [https://perma.cc/KZ23-FBNS] (last visited July 18, 2026).

222. The Music Modernization Act, U.S. COPYRIGHT OFF., https://www.copyright.gov/music-
modernization/#:~:text=Share,Reports%20and%20Studies [https://perma.cc/6QB5-3RYF] (last vis-
ited July 18, 2026).

223. See 17 U.S.C. § 201(b).

224. See Joseph Dimont, Royalty Inequity: Why Music Streaming Services Should Switch to a
Per-Subscriber Model, 69 HASTINGS L.J. 675, 680 (2018).
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song.**> Ghostwriters forfeit rights associated with ownership, so they do
not receive royalties in this respect, even though the lyrics being
streamed are their work product.?*

Performance royalties are based on a songwriter’s exclusive right to
authorize public performances of their work.”?” The royalties are gener-
ated whenever a song is played on the radio or television, performed
live, or used in commercial settings.”?® Songwriters and publishers rely
on Performance Rights Organizations (“PRO”) to distribute performance
royalties, rather than negotiating directly with the entity exploiting the
music.””” PROs license music to broadcasters and businesses and dis-
tribute the resulting royalties to the songwriters and publishers who own
the rights to the music played.”° To be eligible for performance royal-
ties, a ghostwriter must be registered with a PRO; however, because
ghostwriters surrender all credit for music, they usually are not regis-
tered.”!

Failure to be awarded ongoing royalties does more than just deprive
ghostwriters of fair compensation; it also fuels disputes where ghost-
writers allege that they were promised profits from royalties, even if the
promise was not explicit in their contract.**? Courts have occasionally
entertained claims where a writer relied on industry customs or prior
dealings with a party to imply that compensation should have extended
beyond an initial fee, relying on the theory of an implied-in-fact con-
tract.”**> In Urbont v. Sony Music Entertainment,>** the Second Circuit

225. Seeid. at 679-80.

226. See 17 U.S.C. § 201(b).

227. Huang, supra note 219, at 85.

228. Id.

229. Id.

230. Julia Kater, Music licensing 101: What Is a Performing Rights Organization?,
BANDZOOGLE (Sept. 10, 2024), https://bandzoogle.com/blog/music-licensing-101-what-is-a-
performing-rights-organization [https://perma.cc/9QA3-Z29V].

231. Id.

232. See Winston Cho, ‘Bohemian Rhapsody’ Screenwriter Settles Profits Lawsuit over Al-
leged  Bait-and-Switch, ~THE HOLLYwWOOD REP. (Nov. 3, 2023, 11:54 AM),
https://www.hollywoodreporter.com/business/business-news/bohemian-rhapsody-screenwriter-
settles-profits-lawsuit-202021 [https:/perma.cc/JBU4-A8YM]. Anthony McCarten, screenwriter of
the film Bohemian Rhapsody, filed suit against GK films because he had not received his share of
profits from the movie. /d. His written contract contained low fixed fees, but he claimed that a GK
Films executive verbally promised that he would “take care” of him if the film succeeded. /d. Alt-
hough this is a screenwriter for a film, the same principles hold true in the context of ghostwriting.
See id.

233. See, e.g., Grosso v. Miramax Film Corp., 383 F.3d 965 (9th Cir. 2004). In Grosso, the
Ninth Circuit ruled that a screenwriter’s claim for a breach of an implied contract could proceed in
state court, as it was not preempted by federal copyright law. Allison S. Rohrer, Grasso v. Miramax
Film Corp.: The Ninth Circuit Deals with a Wild Card, 22 COMMS. LAW. 19, 19 (2005). The court’s
analysis turned on the foundational principle established in Desny v. Wilder—that an implied in fact



2026] GHOST IN THE MACHINE 837

vacated a lower court ruling that had dismissed the artist’s claim, finding
that factual disputes, such as the artist’s understanding of compensation
and ownership, meant the case should be allowed to proceed to trial.**®
Since ghostwriting agreements, however, normally contain explicit lan-
guage disclaiming any entitlement beyond the fixed flat fee, these claims
rarely succeed on the merits.**® Typically, courts will not award ongoing
royalty compensation to a contracting party when the written agreement
specifically does not allow for it.**’

Ghostwriters create works that produce revenue inevitably, but they
sign away their rights and are severed from the work’s future value.”® In
the streaming era, songs generate mechanical and performance royalties
more than ever before, yet ghostwriters are not allowed to capitalize on
the revenue.”*” The imbalance is inherent in the music industry’s practic-
es: a ghostwriter creates a work that generates revenue for an unrestrict-
ed amount of time, yet the ghostwriter’s compensation is confined to a
one-time, fixed fee that has no relationship to the song’s long-term
commercial success.**

contract arises where the circumstances surrounding an idea’s disclosure, together with the offeree’s
conduct, reflect a promise to pay for the use of that idea. Id. at 21.

234. 831 F.3d 80 (2d Cir. 2016).

235. Urbont v. Sony Music Ent., 831 F.3d 80, 95 (2d Cir. 2016).

236. See Julia Moskin, I Was a Cookbook Ghostwriter, N.Y. TIMES (Mar. 13, 2012),
https://www.nytimes.com/2012/03/14/dining/i-was-a-cookbook-ghostwriter.html
[https://perma.cc/4YJH-L4RR]. Most cookbook ghostwriters are paid a flat fee with nonexistent
royalty payments, similar to the structure of lyrical ghostwriters’ agreements, which the author
acknowledges in this article. See id.

237. See, e.g., Third Story Music, Inc. v. Waits, 41 Cal. App. 4th 798, 808 (1995) (holding that
the implied covenant of good faith and fair dealing cannot override an express contractual right to
refrain from marketing a creative work).

238. Justin Hughes, The Philosophy of Intellectual Property, 77 GEO. L.J. 287, 300-05 (1988).
This tension is illustrated by the philosophical literature on intellectual property; under the Lockean
Labor Theory, property rights arise upon an individual’s investment of mental effort in producing
ideas and that labor generates value that deserves reward. /d. But the value-added dimension of this
theory holds that the social value that labor produces justifies the property right, rather than the la-
bor itself. /d. at 305-06. When a ghostwriter produces a work, both of these conditions are satisfied,
but the tension lies within its alienation. See id. at 346-48. When a creator alienates all rights to a
work, they transfer all present and future economic interests, as well as the sense of self that was
divested in the work. /d. The ghostwriter’s dilemma sits at the intersection of these competing con-
cerns; labor and personality point toward recognizing future interests, but the contract of alienation
severs the connection entirely, leaving the ghostwriter with no ongoing stake in the incremental val-
ue of the work. See id.

239. Perot, supra note 152, at 4.

240. See Hughes, supra note 238, at 346-47.
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IV. A LEGISLATIVE RESPONSE TO THE INEQUITIES IN GHOSTWRITING
AGREEMENTS

The core legal issue is not merely the absence of co-ownership or
public credit, but the judiciary’s routine enforcement of contractual for-
malities that systematically divest primary contributors of their interests
without scrutinizing the practical realities of ghostwriting arrange-
ments.”*! Ghostwriters are aware of the limitations that the music indus-
try places on their work, yet they cannot seek authorship status, recogni-
tion, or control over the work they create.*** The legal principles
surrounding ghostwriting agreements permit the waiver of a ghostwrit-
er’s rights without meaningful scrutiny, without any public transparency,
and without any compensation guidelines.** A narrow legislative re-
sponse to these issues can address the inequities plaguing the practice of
ghostwriting without completely dismantling industry practice.***

This Note proposes a three-part statutory framework that conditions
the enforceability of ghostwriting agreements in the music industry on:
(1) rigorous review of contracts that include provisions requiring author-
ship waivers;*** (2) minimum public disclosures of ghostwriting partici-
pation;**® and (3) baseline compensation protections.**’ Each require-
ment functions as a prerequisite to enforcement, not a grant of ownership
or authorship rights.***

A. Rigorous Review for Enforceability of Contracts

Courts have consistently emphasized the principle that authorship
status does not arise inadvertently.** In Aalmuhammad v. Lee ™’ the
Ninth Circuit held that even a substantial and essential creative contribu-
tion does not establish joint authorship absent evidence that the parties

241. The practical realities of ghostwriting include deception of consumers, influence on public
policy, false representations of expertise, and other miscellaneous harms to society. See T.J. Fosko,
Buying a Lie: The Harms and Deceptions of Ghostwriting, 35 U. ARK. LITTLE ROCK L. REV. 165,
173-74 (2012).

242. Ghostwritten songs take the form of a work made for hire, and ghostwriters relinquish all
rights associated with the work. 17 U.S.C. § 201(b).

243. See Fosko, supra note 241, at 165-67.

244. Seeid. at 182-83.

245. See infra Part IV.A.

246. See infra Part IV.B.

247. See infra Part IV.C.

248. See infra Part IV.A-C.

249. (f. Thaler v. Perlmutter, 130 F.4th 1039, 1046 (D.C. Cir. 2025) (finding that autonomous
machine processes lack the human agency necessary to establish foundational authorship under U.S.
copyright law).

250. 202 F.3d 1227 (9th Cir. 2000).
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intended to share authorship status.””' Likewise, in Thomson v. Lar-
son,”? the Second Circuit held that a plaintiff claiming authorship rights
must demonstrate an independently copyrightable contribution to the
work and that the other author(s) fully intended to be coauthors.?*

Taken together, these cases reflect a consistent judicial principle:
authorship is a legal status controlled by intent and control, not by crea-
tive labor alone.®* That principle pushes back against the automatic en-
forcement of contract provisions that eliminate authorship through boil-
erplate designation.> If courts are unwilling to infer authorship from
contribution alone in the absence of intent, then they should be equally
unwilling to infer the knowing waiver of authorship from formal labels
alone, without evidence of a legitimate agreement.?

Congress should therefore codify a standard of rigorous review ap-
plicable to the enforcement of ghostwriting agreements, which waive de-
fault authorship interests through work-for-hire provisions.”>’ Rigorous
review would be triggered where a contract designates a musical work as
made for hire and also contains provisions reflecting substantial creative
contribution by the ghostwriter.>*® Once triggered, the enforcing party
would bear the burden of demonstrating that the ghostwriter knowingly
and voluntarily agreed to relinquish authorship status.*’ Failure to satis-
fy this burden would not result in joint ownership, but it would limit the
enforceability of the authorship waiver itself.**® Thus, it allows the par-
ties to renegotiate the agreement’s terms or rely on default copyright
principles.”®! In this way, rigorous review will serve as an effective re-
straint on enforcement, rather than a redistribution of rights.?*

More broadly, Congress has repeatedly conditioned the enforceabil-
ity of private agreements on rigorous review where the provisions of the

251. Id. at 1234.

252. 147 F.3d 195 (2d Cir. 1998).

253. Id. at 200-01.

254. See Thomson, 147 F.3d at 200-01; see also Aalmuhammad, 202 F.3d at 1234.

255. See Nina Elkin-Koren, Back to the Future: Navigating the Copyright/Contract Interface
in the Generative AI Era, 39 BERKELEY TECH. L.J. 1137, 1140, 1148 (2024).

256. See Thomson, 147 F.3d at 200-01; see also Aalmuhammad, 202 F.3d at 1234.

257. See 17 U.S.C. § 201(b).

258. Seeid. § 101.

259. Seeid. § 106A(e).

260. See id.

261. See id.

262. There is substantial value in a more rigorous approach to analyzing legal frameworks. See
William Baude et al., Making Doctrinal Work More Rigorous: Lessons from Systematic Reviews, 84
U. CHL L. REV. 37, 43-44 (2017). More rigorous demonstration of evidence makes it easier to eval-
uate the veracity of a claim, as well as how much uncertainty is associated with the claim. /d.
Providing more support for a claim can reduce error, eliminate bias, and increase progress in the
field. Id. These benefits are applicable to rigorous review of ghostwriting agreements. See id.
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contract risk overshadowing legal consequences.”®® The Copyright Act
itself limits when works may be classified as made for hire, rejecting
formal labels and prioritizing express written assent within enumerated
categories.”* Similar enforcement constraints appear throughout federal
law.?®> Certain labor and employment statutes disregard illegitimate
worker classifications embedded in a contract.”*® Additionally, some se-
curities regimes invalidate waivers absent meaningful disclosure by the
parties.”” A rigorous review standard governing authorship waivers in
ghostwriting agreements would be consistent with Congress’s estab-
lished approach to regulating private ordering in agreements shaped by
asymmetric bargaining power.*®

B.  Mandatory Minimum Disclosures

Legislation should require minimum disclosure of ghostwriting
contributions through industry credit registers, implementing disclosure
through standardized metadata and related crediting mechanisms.?® In-
dustry credit registers and their metadata counterparts are professional
databases and rights-administration systems that record songwriting and
compositional contributions for industry, licensing, and royalty track-

263. See Prohibited Terms and Conditions in Agreements for Consumer Financial Products or
Services (Regulation AA), 90 Fed. Reg. 3566, 3566 (Jan. 14, 2025) (to be codified at 12 C.F.R. pt.
1027).

264. In order for a work to be made for hire, it must be created by an employee within the
scope of their employment. 17 U.S.C. § 101. Further, it must be a commissioned work within one of
the nine statutory categories and must have an express written agreement signed by both parties
classifying the work as one made for hire. 7d.

265. See Myths About Misclassification, U.s. DEP’T OF LaAB.,
https://www.dol.gov/agencies/whd/flsa/misclassification/myths/detail#  [https://perma.cc/MW2S-
S52A] (last visited July 18, 2026).

266. See id. Under the Fair Labor Standards Act, any labels conferring employment status are
irrelevant, even if signed, unless the reality of your work situation indicates that you are economi-
cally dependent on the employer, making the individual an employee, or in business for yourself,
classifying the individual as an independent contractor. Id.

267. See, e.g., 15 U.S.C. § 78cc(a) (“Any condition, stipulation, or provision binding any per-
son to waive compliance with any provision of this chapter or of any rule or regulation thereunder,
or of any rule of a self-regulatory organization, shall be void.”).

268. See id.; see also Myths About Misclassification, supra note 265.

269. See John Doppler, Ethics of Ghostwriting, ALL. OF INDEP. AUTHORS (Jan. 9, 2020),
https://selfpublishingadvice.org/ghostwriting-
eth-
ics/#:~:text=Journalism%?20requires%20rigorous%20transparency%?20about,the%20larger%20worl
d%200f%20academia [https://perma.cc/V7FG-YQY?9]. This article applies to written works, but the
same ethical implications apply to musical ghostwriting. See id.



2026] GHOST IN THE MACHINE 841

ing.””® These recording systems face inward to the industry, instead of
outward towards consumers or marketing schemes.”’"

This requirement would not mandate public-facing credit or alter
the brand of the credited artist.”’? Instead, this requirement ensures that
ghostwriters’ participation, or their identity if agreed upon by the parties,
is recorded within professional systems that govern credits and creative
labor recognition.’”> By embedding disclosure within metadata, liner
notes, or backend credit fields associated with the work, the statute
would allow ghostwriters to build their professional profile without
damaging the reputation of the credited artist.”™*

This framework reflects the reality that authorship recognition in
the modern music industry is increasingly mediated through digital in-
frastructures, not through visible credit lines.””” Professional advance-
ment, bargaining power, and the likelihood of future opportunities are
dependent upon accurate backend credits, rather than public acknowl-
edgement.’”® Recording ghostwriting contributions in this format pro-
motes fairness while balancing preservation of anonymity, authenticity
for the publicly credited artist, and contractual autonomy.*”’

Importantly, disclosure through metadata and credit registers would
not confer ownership, rights of attribution, or control from the credited
performers to the ghostwriters because, as courts have previously estab-
lished, creative contribution does not establish authorship without shared
intent.””® This disclosure framework respects the boundary between au-
thorship and collaboration while simultaneously repositioning the
ghostwriter’s status in the music industry.?”

Minimum mandatory disclosures of ghostwriters’ participation on a
musical work, through metadata and industry credit registers, would
situate the music industry to conform with practices across other

270. Glossary of Independent Music Industry Terms, SYMPHONIC,
https://symphonic.com/industry-terms [https://perma.cc/WW3P-YEKS] (last visited July 18, 2026).

271. See id.

272. See Dimont, supra note 224, at 280-81.

273. See id.

274. See id.

275. See Zoe Stern, The Inequalities of Digital Music Streaming, REGUL. REV. (May 30, 2024),
https://www.theregreview.org/2024/05/30/stern-the-inequalities-of-digital-music-streaming
[https://perma.cc/PEZ5-A9HS].

276. See Do Producers Get Royalties? Understanding Producer Agreements and Revenue
Splits, MUSOSOUP, https://musosoup.com/blog/do-producers-get-royalties [https://perma.cc/EB2E-
6NPB] (last visited July 18, 2026). Music producers receive backend royalties because they are reg-
istered as part of the work. /d. In order to be granted any of these similar royalties, ghostwriters
must be given the same recognition. See id.

277. See Doppler, supra note 269.

278. See, e.g., Aalmuhammed v. Lee, 202 F.3d 1227, 1234 (9th Cir. 2000).

279. See Stern, supra note 275.
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collaborative industries.”®” The academic publishing, film and television,
medical research, and software development fields each rely on formal
crediting systems that record contributors’ identities without conferring
ownership and control or forcing public-facing authorship.”®" Even if
contributors remain behind the scenes, their contributions being
recognized posit the principles of fairness and accountability.*®
Mandatory disclosure requirements in ghostwriting contributions would
represent an extension of cross-industry norms, as opposed to departing
from established approaches to managing creative labor.?*?

C. Industry Guidelines for Just Compensation

Congress should address the compensation practices used in
ghostwriting agreements and establish default value-contingent
compensation”* protections subject to express waiver.”® Flat-fee
arrangements are not inherently unfair, but they have become the
baseline for payment terms in ghostwriting arrangements, which are
often nonnegotiable.** And they are enforceable and indisputable even
when ghostwritten works generate substantial downstream value.?®’ Flat

280. See Allen L. Brand et al., Beyond Authorship: Attribution, Contribution, Collaboration,
and Credit, 28 LEARNED PUBL’G 151, 151-52 (2015).

281. See id. Academic publishing is reliant upon formal contributions and acknowledgement
systems, which record the identities and roles of non-author contributors without conferring author-
ship, copyright ownership, or editorial control over the work. /d. at 152. In the film and television
industries, crediting systems governed by the guild rules identify contributors’ creative roles. /d.
Medical research distinguishes between authorship and contribution, requiring disclosure of non-
author contributors while withholding authorship status, ownership, and control over publication. 7d.

282. Seeid. at 153.

283. Seeid. at 152.

284. Value-contingent compensation refers to payment structures that tie income to the per-
formance, popularity, or revenue generated by the music, rather than a flat fee. See Perot, supra note
152, at 4; Kevin Sanson, Disrupted Paydays: Existential and Material Threats to Hollywood Com-
pensation Practices, MEDIA INDUS., 73, 75 (2025) (“Unlike wages, contingent compensation—profit
participation or the ‘backend deal’—is not guaranteed but dependent upon meeting certain perfor-
mance criteria in the marketplace. This compensation is typically a percentage of a project’s reve-
nue as determined by contractual definitions of ‘net’ and ‘gross’ revenue.”).

285. See Do Ghostwriters Get Royalties: Industry Standards Explained, GHOSTWRITING LLC,
https://ghostwritingllc.com/blog/do-ghostwriters-get-
royal-
ties/#:~:text=The%?20short%20answer%?20is:%20generally,industry%20norms%2C%20and%20neg
otiation%20leverage [https://perma.cc/VK8X-GUNL] (last visited July 18, 2026).

286. Id. (“The industry is built on a flat-fee, work-for-hire foundation that prioritizes clarity,
simplicity, and immediate compensation for the writer while securing full ownership and long-term
profits for the client.”).

287. Id.
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fees risk systematically undervaluing creative labor without reflecting
the commercial realities of the modern music industry.?*®

This statutory framework should not mandate royalties, but should
treat contingent compensation as a default rule that applies to ghostwrit-
ten works absent any expressed agreement otherwise.”® Under this leg-
islative framework, flat fee compensation rates would no longer be the
baseline for ghostwriting contracts; these contracts will presumably in-
clude compensation based on the ghostwritten song’s success.””® These
compensation structures may include, but are not limited to, royalties,
profit sharing, or bonus structures.””’ These presumptive terms could be
relinquished if the ghostwriter knowingly and explicitly chooses to opt
out of success-based compensation, choosing a one-time fee.***

This legislative regime preserves the parties’ freedom to contract
while pressing for fair bargaining.”® Notably, the framework does not
assume that all ghostwriters assume a compensation structure based up-
on a work’s success; some ghostwriters may competently choose cer-
tainty in their payment terms over hypothetical returns.”** This statute
would assure that the choice to have flat-fee compensation is a legiti-
mate one, not a choice based on industry expectations.**>

Congress and various industry regulators have oftentimes tackled
the risk of systematic under-compensation in creative labor markets by
structuring compensation around contingent mechanisms in place of flat-

288. Id. (“[Ghost]writers should expect to be paid for their time, not the speculative success of
the book.”). Though this quote is directly applicable to literary ghostwriters, the same principles
hold true for ghostwriters in the music industry. See id.

289. See id.

290. See Dimont, supra note 224, at 683.

291. A music royalty is a payment made to a holder of rights to music when the music is used,
exploited, or generates revenue. Polcz, supra note 216, at 768 n.2. Profit sharing is a share of the net
earnings after total costs of the productions. Jim Schleckser, How to Structure Bonuses and Profit
Sharing  Plans—It  Isn’t That  Hard, CEO PROJECT (Dec. S, 2018),
https://theceoproject.com/bonuses-and-profit-sharing-plans [https://perma.cc/T3BM-YVRZ].

292. See Doppler, supra note 269 (“Many ghostwriters will forgo a credit on the book in ex-
change for compensation, which becomes problematic when the client is looking for someone to
write a book for them rather than with them.”). In order for the terms to control the argument, there
must be mutual assent by both of the parties to the agreement; if not, the ghostwriter’s forfeiture of
the rights should not control. See id.

293. See Do Ghostwriters Get Royalties: Industry Standards Explained, supra note 285.

294. Id. Adhering to flat fees preserves a certainty for a ghostwriter’s compensation because
payment does not depend on the work’s success. /d. This alleviates some of the pressure placed on
the ghostwriter by not conditioning their pay on the success of the work. /d. It is a gamble, however,
because if the work does well, then the ghostwriter is missing out on contingent compensation. /d.

295. See id. (stating that typical ghostwriting arrangements operate under the work for hire
framework and only award ghostwriters’ flat fees with no future value).
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fee buyouts.”® This compensation structure is present in film and
television residuals,””’ publishing royalty structures, and employee-
inventor compensation regimes.””® When the value of a work is
dependent on estimates, rather than actual results, and the bargaining
power between parties is asymmetrical, compensation should be tied to
downstream success.”®” This compensation framework would be
consistent with the established cross-industry approaches to creative
labor and will not impose the burden of mandating ownership or
disrupting the freedom to contract.’*

V. CONCLUSION

Ghostwriting occupies a complicated position in the music industry
where copyright law, publicity law, and contract law intersect to create
arrangements that disadvantage ghostwriters.*! Unlike other industries
where ghostwriting is both accepted and accompanied by just rights, or
international frameworks that recognize a creator’s moral rights, the
American music industry relies heavily on work-for-hire agreements that
strip ghostwriters of authorship, rights of attribution, and future reve-
nue.>” These contracts magnify existing imbalances in bargaining pow-
er, enforce silence through confidentiality provisions, and cut off ghost-
writers from long-term participation in the commercial success of their

296. Literary publishing, live theater, motion pictures, and television industries have integrated
contingent compensation practices into their employee agreements. See Michael I. Rudell et al.,
Comparing Contingent Compensation in Entertainment Contracts, FRANKIN WEINRIB RUDELL +
VASSALLO LLP (Apr. 3, 2017), https://www.fwrv.com/news-articles/comparing-contingent-
compensation-entertainment-
con-
tracts/#:~:text=Much%20can%?20be%20learned%20about,0f%20gross%20minus%20defined%20de
ductions [https://perma.cc/Y8VA-VYST].

297. Residuals are payments made to creatives whenever a piece of content is used beyond its
original intended purpose. Dan Scott, Understanding Residuals in the Entertainment Industry,
SPOTLIGHT (Apr. 29, 2025), https://www.spotlightadvisorygroup.com/blog/understanding-residuals-
in-the-entertainment-
indus-
try#:~:text=Residuals%20are%20payments%20made%20to,is%20later%20shown%200r%20used
[https://perma.cc/9YUM-4DBU]. Their use became prominent when actors felt that their limited
fixed fees for their performances were insufficient as their work was generating more revenue from
being broadcast on television. /d. Similarly, ghostwriters” works are being exploited through main-
stream media, and industry custom is to give them a flat fee, even when the bargaining power is
disproportionate. See id. The use of residuals is a mechanism that should be considered when inte-
grating contingent compensation into ghostwriting agreements. See id.

298. See Rudell et al., supra note 296.

299. See Scott, supra note 297.

300. See Rudell et al., supra note 296.

301. See supra Part IL.A.

302. See supra Parts I1.B, 111.
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work.*”® Rethinking the treatment of ghostwriting through heightened
enforceability standards, mandatory public disclosures, and industry
guidelines for fair compensation demonstrates both the inadequacies of
current law and the possibilities for reform.*** In doing so, the law could
begin to reconcile the tension between invisibility and recognition that
has long defined ghostwriting in the music industry.*®
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