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NOTE 
MIC’D UP AND MANIPULATED: RECONSIDERING 
THE ENFORCEABILITY OF LIABILITY WAIVERS 
IN REALITY COMPETITION SHOW CONTRACTS 

I. INTRODUCTION 

You have had a long day and finally settle onto the couch to watch 
your favorite television show, America’s Next Top Model.1 This week’s 
challenge is quite dramatic: the models have a photoshoot where they 
are posing as crime scene victims.2 Your favorite contestant, Dionne, is 
styled as though she has been shot in the head.3 During the challenge, 
Dionne comes onto the screen in a talking head4 and explains that when 
she was a child, her mother was shot and left paralyzed from the waist 
down.5 You admire her strength and think to yourself how awful the 
show’s production team must feel for unknowingly putting Dionne in 
that situation.6 What you do not realize is that Dionne being assigned to 
portray a gunshot victim was no coincidence.7 In fact, the show’s 
producers became aware of this tragedy weeks prior when Dionne first 

 
 1. See Anita Singh, The Ugly Truth About America’s Next Top Model, THE TELEGRAPH 
(Feb. 16, 2026, 12:54 PM), https://www.telegraph.co.uk/tv/2026/02/16/reality-check-inside-
americas-next-top-model-netflix-review [https://perma.cc/4R73-7TZV] (“For a period in the 2000s, 
Tyra Banks’s search for a supermodel was popcorn TV at its finest, with a global audience of 100 
million viewers.”). 
 2. Nikki Peach, ANTM: What Happened with Dionne Walters and That ‘Crime Scene Pho-
toshoot’?, GRAZIA, https://graziadaily.co.uk/life/tv-and-film/antm-dionne-walters-crime-scene-
photoshoot [https://perma.cc/873R-AEEW] (Feb. 16, 2026, 2:26 PM). 
 3. Id. 
 4. A talking head is an interview segment where a cast member speaks directly to the camera 
to provide commentary, context, or personal feelings about events. Julia Mayfield, What Is a Talk-
ing Head—Definition and Examples, STUDIOBINDER (Mar. 31, 2024), 
https://www.studiobinder.com/blog/what-is-a-talking-head-definition [https://perma.cc/EE3H-
A9TK]. 
 5. Peach, supra note 2. 
 6. See id. 
 7. See id. Dionne later appeared on a Netflix docuseries about America’s Next Top Model 
and, when asked about her time on the show and experience with this photoshoot, shared that she 
believed that producers did this on purpose. Id.; Reality Check: Inside America’s Next Top Model: 
Still in the Running (Netflix Feb. 16, 2026). She believed that producers wanted to see her have a 
mental breakdown or see her “crumble.” Id. 



848 HOFSTRA LAW REVIEW [Vol. 54:847 

auditioned for the show.8 They knew the trauma attached to that imagery 
for Dionne, and yet, the concept still went forward and became that 
week’s storyline.9 This was not a one-off lapse in judgment—it is part of 
the formula for reality competition television.10 This Note centers on this 
uncomfortable premise: what viewers experience as spontaneous drama 
is often actually the calculated result of conditions designed to produce 
emotional distress.11 

What remains off-camera, however, is the contractual architecture 
that enables this manufactured intensity and shields the very practices 
that produce it.12 Before filming ever begins, contestants must sign 
lengthy, standardized agreements presented on a take-it-or-leave-it 
basis.13 These contracts extend far beyond authorizing filming and 
editing; they attempt to waive virtually all claims arising from 
production conduct, including those rooted in producer-engineered 
emotional harm.14 Such sweeping15 provisions persist, in part, because 
contestants lack meaningful bargaining power to negotiate terms 
deliberately drafted to be unfair—a structural imbalance further 
reinforced when disputes are diverted into confidential arbitration or 

 
 8. Peach, supra note 2. 
 9. See id. 
 10. See Noor Brara, “They Murdered Me”: Reality TV Stars Push Back at Producers’ Cheap-
est Trick, VANITY FAIR (July 8, 2021), https://www.vanityfair.com/hollywood/2021/07/they-
murdered-me-reality-tv-stars-push-back-at-producers-cheapest-trick [https://perma.cc/T3Y3-SB6E] 
(“No one wants to see friends sitting around being nice . . . . You want to see people fighting.” 
(quoting Dan Udy, a King’s College scholar whose research focuses on producer manipulation in 
reality television)).  
 11. See, e.g., Arya Roshanian, ANTM Stripped Angelea Preston of Her Crown. Now, She’s 
Telling Her Story, BUSTLE (Feb. 20, 2024), https://www.bustle.com/entertainment/americas-next-
top-model-all-stars-contestant-angelea-preston [https://perma.cc/P46C-G9BZ] (recounting an inter-
view with a former contestant from America’s Next Top Model who shared one instance in which 
she experienced a panic attack while filming and was denied medical care for ten minutes “so as to 
make for better television”). 
 12. Catherine Riley, Signing in Glitter or Blood?: Unconscionability and Reality Television 
Contracts, 3 N.Y.U. J. INTELL. PROP. & ENT. L. 106, 123-30 (2013). 
 13. Id. at 136; see, e.g., Andy Dehnart, Big Brother Cast Contract: The Agreement House-
guests Sign, REALITY BLURRED (July 24, 2021), 
https://www.realityblurred.com/realitytv/2011/07/big-brother-cast-contract [https://perma.cc/AXC8-
8MFJ]. 
 14. Dehnart, supra note 13 (explaining that, for the TV show Big Brother, contestants were 
required to sign contracts granting producers access to private medical information and requiring 
participants to accept the risk of substantial psychological and emotional strain); Riley, supra note 
12, at 124 (detailing common features of reality TV contracts, including privacy waivers, liability 
releases, and releases regarding reputational damage).  
 15. This Note describes these waivers as “sweeping” as they work to effectively shield pro-
ducers from liability for virtually any harm occurring during production, and often extend well be-
yond their end. See Breeanna Hare, The ‘Real World’ of Reality Show Contracts, CNN (Dec. 30, 
2009), https://edition.cnn.com/2009/SHOWBIZ/TV/12/30/legal.reality.contracts/index.html 
[https://perma.cc/9RKN-59R8]; see also Riley, supra note 12, at 123-30. 
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resolved through private settlement.16 By channeling claims away from 
public courts, the industry limits judicial scrutiny and forestalls the 
development of precedent clarifying the limits of these waivers.17 The 
result is a troubling disconnect: producers deliberately construct the very 
conditions that may give rise to emotional distress claims,18 yet 
contractually neutralize accountability for that distress before filming 
even begins.19 While existing scholarship has debated the formal validity 
of reality television contracts,20 this Note addresses the structural gap 
that has allowed these expansive agreements to escape the judicial 
scrutiny required to protect participants from engineered emotional 
harm.21  

This Note examines these sweeping liability waivers and argues 
that existing contract and tort doctrines, properly applied, should not 
permit producers to contract away accountability for producer-
engineered emotional harm.22 Part II provides the history and evolution 
of reality competition television,23 alongside an overview of the relevant 
contract and tort doctrines that govern liability waivers within contestant 
agreements.24 This Part also discusses common dispute resolution for 
contestant agreements and surveys the limited but emerging case law 
addressing their enforcement.25 Part III confronts the central legal issue 
of whether the strategic convergence of expansive waivers, adhesion 
contract formation, and mandatory arbitration can validly insulate pro-
ducers from liability for engineered emotional harm.26 By applying es-
tablished contract and tort doctrines to the structure and operation of 
these agreements,27 this Part exposes a doctrinal gap created not by the 
absence of governing principles, but by the absence of sustained judicial 
scrutiny.28 Finally, Part IV presents a structured doctrinal framework de-
signed to close this gap.29 It proposes that courts—and arbitrators 

 
 16. See Amanda Cort, Get Real: The Tension Between Stardom and Justice for Reality Televi-
sion Participants, 13 N.Y.U. J. INTELL. PROP. & ENT. L. 421, 436-39, 443 (2024). 
 17. Id. at 436-37, 443-44. 
 18. See infra notes 137-50 and accompanying text. 
 19. Riley, supra note 12, at 123-27; Stephanie Rimberg, The Secrets Behind Reality Televi-
sion Shows and Their Unconscionable Contracts, 39 CARDOZO ARTS & ENT. L.J. 1087, 1097, 1106, 
1110 (2021). 
 20. Riley, supra note 12, at 135-40. 
 21. See infra Part III.D. 
 22. See infra Parts II–IV.  
 23. See infra Part II.A. 
 24. See infra Part II.B–C. 
 25. See infra Part II.D. 
 26. See infra Part III.A. 
 27. See infra Part III.B–C. 
 28. See infra Part III.D. 
 29. See infra Part IV.A. 
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alike—should categorically refuse to enforce waivers of intentional in-
fliction of emotional distress (“IIED”), subject waivers invoked to bar 
negligent infliction of emotional distress (“NIED”) to a rebuttable pre-
sumption of invalidity, and evaluate these agreements through a holistic 
unconscionability analysis that accounts for the procedural barriers to 
public review.30 Part IV concludes by addressing broader policy consid-
erations31 and rebutting the view that reality television contracts are 
largely enforceable simply because participation is voluntary or industry 
practice is entrenched.32 

II. BEHIND THE SCENES: THE HISTORY AND BACKGROUND OF 
REALITY COMPETITION SHOWS AND CONTESTANT LIABILITY WAIVERS 

Part II situates the issue at hand within its historical and doctrinal 
context.33 Subpart A examines the rise and evolution of reality competi-
tion television as it has come to exist today.34 Next, Subpart B addresses 
core tort law principles that govern emotional harm, specifically focus-
ing on the evidentiary requirements for IIED and NIED, and the doctri-
nal limits of primary assumption of risk when applied to manufactured 
rather than inherent hazards.35 Subpart C then examines the contract law 
principles that traditionally limit risk-shifting, specifically analyzing the 
enforceability of exculpatory clauses and the role of unconscionability in 
protecting parties from oppressive or one-sided agreements.36 Finally, 
Subpart D examines the procedural barriers to judicial review, highlight-
ing the prevalence of mandatory arbitration clauses and analyzing recent 
litigation to illustrate how these clauses and liability waivers have histor-
ically functioned to shield production practices from public scrutiny.37 

A. The Rise and Evolution of Reality Competition Television 

Reality competition television has become a dominant fixture in 
global entertainment, with shows like Love Island, The Traitors, and 
Dancing with the Stars drawing in millions of viewers and generating 
billions of dollars in revenue every year.38 However, the genre did not 

 
 30. See infra Part IV.A.1–3. 
 31. See infra Part IV.B. 
 32. See infra Part IV.C. 
 33. See infra Part II.A–D. 
 34. See infra Part II.A. 
 35. See infra Part II.B. 
 36. See infra Part II.C. 
 37. See infra Part II.D. 
 38. Reality Show Market, WISE GUY REPS (Dec. 6, 2025), 
https://www.wiseguyreports.com/reports/reality-show-market [https://perma.cc/R6HE-FRBF] 
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begin as the hyper-produced spectacle it is today.39 Early iterations in the 
late 1990s and early 2000s—programs such as Survivor, Big Brother, 
and Fear Factor—became breakout hits, each built around relatively 
straightforward competitive premises.40 Ordinary individuals were 
placed in novel environments and allowed to navigate challenges, alli-
ances, and eliminations with comparatively limited overt interference.41 
The drama that emerged was marketed as organic, the byproduct of 
chance encounters and unscripted human interaction.42 

 
(showing that the reality show market size was valued at $34.1 billion in 2024, and is expected to 
grow from $35.6 billion in 2025 to $55 billion by 2035, with the expected growth rate being about 
4.4% from 2025 to 2035); Sindhura Venkatesh, Love Island USA Season 7 Becomes Peacock’s 
Most-Watched Original with 300 Million Hours Viewed, PRIMETIMER (July 26, 2025, 10:38 AM), 
https://www.primetimer.com/features/love-island-usa-season-7-record-viewership-peacock 
[https://perma.cc/6PZ9-EEV4]; Loree Seitz, ‘The Traitors’ Season 4 Soars 66% over Last Year with 
3.2 Billion Minutes, THE WRAP (Feb. 12, 2026, 11:30 AM), https://www.thewrap.com/creative-
content/tv-shows/the-traitors-season-4-ratings-growth-nielsen-peacock [https://perma.cc/V6ZG-
FCPG]; Samantha Masunaga, What’s Behind Those Ratings Highs for ‘Dancing with the Stars’?, 
L.A. TIMES (Nov. 25, 2025, 7:00 AM), https://www.latimes.com/entertainment-
arts/business/newsletter/2025-11-25/wide-shot-dancing-with-the-stars-ratings 
[https://perma.cc/C7GT-7LD6]. 
 39. See Mikey O’Connell, Mark Burnett Reviving ‘Eco-Challenge’ with Bear Grylls, THE 
HOLLYWOOD REP. (June 7, 2018, 12:00 PM), https://www.hollywoodreporter.com/tv/tv-news/mark-
burnett-reviving-eco-challenge-bear-grylls-1118076 [https://perma.cc/76AQ-J944]. The television 
series Eco-Challenge, which first aired in 1992, is widely credited with laying the groundwork for 
modern reality competition television. Id. Unlike today’s highly-produced formats, however, its 
premise was relatively straightforward: the show followed teams from different countries as they 
competed in demanding, real-world survival challenges, with minimal narrative manipulation or 
engineered interpersonal drama. Id. 
 40. Jessica Roberts, Keeping It Real: A Historical Look at Reality TV 2 (2011) (Graduate 
thesis, West Virginia University) (on file with the Hofstra Law Review) (“In the summer of 
2000 . . . [Survivor] became a monster hit with more than 50 million viewers watching the finale, 
ratings only second to Super Bowl XXXIV in January of that same year.” (citing JAMES ROMAN, 
FROM DAYTIME TO PRIMETIME: THE HISTORY OF AMERICAN TELEVISION PROGRAMS (2005))); 
Chris Tryhorn, Big Brother in Figures, THE GUARDIAN (Aug. 26, 2009, 12:24 PM), 
https://www.theguardian.com/media/2009/aug/26/big-brother-in-figures [https://perma.cc/G8AD-
SRRC] (“Big Brother also drew huge numbers of phone votes and drove traffic on the web: 20 [mil-
lion] calls, with 7.4 [million] for the final, and 200 [million] page impressions on the website, for 
the first series.”); Michael Starr, ‘Factor’ Striking ‘Fear’ into Rivals, N.Y. POST (June 13, 2001, 
4:00 AM), https://nypost.com/2001/06/13/factor-striking-fear-into-rivals [https://perma.cc/WAS6-
MTUM] (“‘Fear Factor,’ which aired from 8 to 9 p.m., averaged 11.9 million viewers, easily win-
ning the hour and dominating all key demo[graphic]s including adults 18-49 and women 18-49.”). 
 41. See Jordana Rosenfeld, Reality TV, BRITANNICA (Feb. 20, 2026), 
https://www.britannica.com/topic/reality-TV [https://perma.cc/C9H6-96UF] (defining the features 
of the reality television genre); M.S. Mason, Get Real, CHRISTIAN SCI. MONITOR (June 2, 2000, 
12:06 PM), https://www.csmonitor.com/2000/0602/p13s1.html [https://perma.cc/YR88-NEFG] 
(noting that Survivor and Big Brother place strangers in “stressful Darwinian battles of the fittest 
that reward the winner’s competitive and cooperative skills with a big cash prize”). 
 42. Rebecca Burditt, Reality TV, Genre Theory, and Shaping the Real, TEACHING MEDIA Q., 
2019, at 2, 4 (“[O]ne of reality TV’s central paradoxes [is] that the genre is valued for its authentici-
ty, and yet the ‘realness’ that it offers is only seductive because it gives us the comforts, joys, and 
closure that real life cannot.”). 
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However, as the genre expanded and competition for audience at-
tention intensified, producers confronted a practical problem: unpredict-
ability did not always result in compelling television.43 Ratings depend-
ed not merely on competition, but on conflict, emotional volatility, and 
memorable spectacle.44 As such, production strategies evolved accord-
ingly.45 Rather than waiting for drama to surface naturally, producers 
began structuring environments to ensure that it would.46 Isolation, sleep 
disruption, strategic casting of clashing personalities, engineered roman-
tic entanglements, carefully timed disclosures, and the deliberate pres-
ence and encouragement of alcohol consumption all became routine 
tools of the trade.47 What began as an experiment in documenting un-
scripted interaction gradually transformed into a system designed to 
manufacture it.48 

As production tactics grew more interventionist, the legal frame-
work surrounding them expanded in tandem.49 The shift from document-
ing competition to deliberately manufacturing emotional conflict height-
ened legal exposure, prompting networks to draft increasingly 
comprehensive agreements to shield themselves from the foreseeable 

 
 43. Roberts, supra note 40, at 13-14. 
 44. Id.  
 45. See id.  
 46. Id. (indicating that selection of contestants likely to “stir up controversy” was a strategy 
used by some shows, such as NBC’s The Apprentice, to attract more viewers); see Burditt, supra 
note 42, at 4 (emphasizing that viewers seem to enjoy reality TV primarily because of the aspects 
mimicking fictional storytelling). 
 47. Joel Rose, On Reality TV, Less Sleep Means More Drama, NPR (May 14, 2008, 12:49 
AM), https://www.npr.org/2008/05/14/90406338/on-reality-tv-less-sleep-means-more-drama 
[https://perma.cc/87Y2-W9UH]; Amelia Tait, ‘I Was in Tears, Angry, Emotional’: Do Reality TV 
Shows Use Sleep Deprivation to Trigger Meltdowns and Showdowns?, THE GUARDIAN (Dec. 11, 
2023, 12:00 AM), https://www.theguardian.com/tv-and-radio/2023/dec/11/contestants-sleep-
deprivation-reality-tv-apprentice-love-island-squid-game-celebrity [https://perma.cc/9YZY-S6VA]; 
Jennifer Adaeze Okwerekwu, Behind the Glitz: Reality TV Stars Talk Candidly About the Strain on 
Mental Health, STAT (Mar. 14, 2016), https://www.statnews.com/2016/03/14/mental-health-
reality-tv [https://perma.cc/9Q93-VXEF]; Marianne Garvey, The Challenge of Becoming (and Stay-
ing) Sober on Reality TV, CNN, https://www.cnn.com/2022/04/01/entertainment/reality-tv-sober-
alcohol/index.html [https://perma.cc/3ENV-YJQL] (Apr. 3, 2022, 10:54 PM). 
 48. See Roberts, supra note 40, at 13-14; Brara, supra note 10. 
 49. Jennifer L. Blair, Surviving Reality TV: The Ultimate Challenge for Reality Show Con-
testants, 31 LOY. L.A. ENT. L. REV. 1, 18 (2010); Yanis Ait Kaci Azzou & Andrea Valencia, Legal 
Protections for Reality TV Participants: Potential & Precedent, RIVERSIDE CNTY. L. LIBR. (June 
27, 2025), https://rclawlibrary.org/news/legal-protections-reality-tv-participants-potential-precedent 
[https://perma.cc/3YCX-PP7W] (“Reality TV producers, having saved money elsewhere, devote a 
significant portion of their budget to a legal team for the purpose of drafting contracts that protect 
them from the liabilities of casting regular people on their shows.”). 
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consequences of those choices.50 Now, in exchange for the opportunity 
to compete and the promise of exposure, participants enter a contractual 
labyrinth—one that preserves producers’ expansive control while simul-
taneously erecting sweeping, preemptive shields against virtually any 
claim arising from production’s own conduct.51 

The Survivor contestant agreement offers a concrete illustration of 
this expansive contractual architecture.52 Before ever stepping foot on 
the island, prospective cast members must sign a thirty-two-page con-
tract accompanied by a nine-page rule book.53 Among its terms are 
broad assumptions of risk, mandatory psychological evaluations, and 
even lie detector testing at the producers’ discretion.54 Contestants must 
also acknowledge that, due to limited medical facilities in remote loca-
tions, they may suffer additional injury or contract diseases—including 
HIV—from contaminated blood supplies.55 Beyond these specific risk 
disclosures, the agreement contains blanket exculpatory clauses56 de-
signed to release producers from liability for nearly any harm that occurs 
during production, regardless of the circumstances.57 

Today, across formats ranging from talent competitions to 
endurance challenges and dating shows, this engineered intensity has 
become normalized.58 What unites these varied programs is not simply 

 
 50. Blair, supra note 49, at 18-20 (“As the popularity of reality television programming re-
mains unabated, contestants’ contracts have become longer and more complicated.”); Azzou & Va-
lencia, supra note 49. 
 51. See Riley, supra note 12, at 123-30. 
 52. Andy Dehnart, Survivor Contestant Contract: The Waivers, Agreements That Cast Mem-
bers, Families Sign, REALITY BLURRED (Aug. 19, 2025) 
https://www.realityblurred.com/realitytv/2010/05/survivor-cast-contract [https://perma.cc/44PX-
69HK]. 
 53. Id.  
 54. Id. 
 55. Id. 
 56. See infra text accompanying notes 77-78. 
 57. Dehnart, supra note 52 (reproducing a particular Survivor applicant agreement). One such 
exculpatory clause in the Survivor contract reads, in part:  

I . . . hereby irrevocably agree that I . . . will not sue or claim against any of the contest-
ants in the series or the released parties for any injury, illness, damage, loss or harm to 
me or my property, or my death, howsoever caused, resulting or arising out of or in con-
nection with my preparation for, travel for, participation and appearance in or elimina-
tion from the series or activities associated with the series or my application for the se-
ries . . . . 

Id. Such expansive exculpatory clauses are typical across reality show contracts. See, e.g., Perform-
er Agreement Between Allison Mathis and SMBBW Inc. 8 (Mar. 21, 2011) (on file with the Hofstra 
Law Review), 
https://dam.tmz.com/document/65/o/2018/12/25/65933ee017ed5f439dded25df34503ef.pdf 
[https://perma.cc/PT3H-TA2E]. 
 58. See Emily Yahr et al., How We Went from ‘Survivor’ to More Than 300 Hundred Reality 
Shows: A Complete Guide, WASH. POST (May 29, 2015), 
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the presence of competition, but the deliberate construction of conditions 
calculated to provoke heightened emotion and sustained conflict.59 
Contestants are no longer merely players in a game; they are subjects 
embedded in tightly controlled, producer-driven ecosystems.60 The 
genre’s evolution reflects a shift from documenting human behavior to 
actively shaping it—embedding emotional distress into the very design 
of reality competition television.61  

B. Tort Law: IIED, NIED, and Assumption of Risk 

An intentional tort arises when a person acts with the purpose of 
causing a particular harm or with knowledge that such harm is substan-
tially certain to result.62 Unlike negligence, which concerns unreasonable 
risk-taking,63 intentional torts reflect deliberate interference with legally 
protected interests.64 One such intentional tort, IIED, provides a remedy 
for conduct that is extreme, outrageous, and intended to cause severe 
emotional harm.65 To succeed on an IIED claim, the following elements 
must be shown: “(i) extreme and outrageous conduct; (ii) intent to cause, 
or disregard of a substantial probability of causing, severe emotional dis-
tress; (iii) a causal connection between the conduct and injury; and (iv) 
severe emotional distress.”66 Courts have consistently emphasized that 
IIED sets a high threshold, reserving liability for conduct that goes be-
yond mere insults, indignities, or ordinary workplace stress.67 

 
https://www.washingtonpost.com/graphics/entertainment/reality-tv-shows [https://perma.cc/3ZS8-
X9LT]; Sarah Eichelberger, From Real Life to Reel Life: The Manipulation of Reality TV, THE 
CRIMSON WHITE (Oct. 23, 2024), https://thecrimsonwhite.com/116851/opinion/opinion-from-real-
life-to-reel-life-the-manipulation-of-reality-tv [https://perma.cc/8BKK-JUD9] (“The manipulation 
of reality TV has become so normal that even contestants are aware that it is fake.”). 
 59. Okwerekwu, supra note 47; Eichelberger, supra note 58. 
 60. Cort, supra note 16, at 428-31; Jelle Mast, The Dark Side of Reality TV: Professional Eth-
ics and the Treatment of Reality Show Participants, 10 INT’L J. COMMC’N 2179, 2187-91 (2016).  
 61. See Judy Berman, In Netflix’s America’s Next Top Model Doc, A Harrowing Story Re-
veals the Ethical Fog of Reality TV, TIME (Feb. 18, 2026, 11:09 AM), 
https://time.com/7379244/americas-next-top-model-netflix-doc-shandi-sullivan 
[https://perma.cc/5CB7-P2MX] (“Reality TV production and military operations have plenty in 
common; in both cases, authority figures formulate a strategy and pass orders down a chain of 
command to be enacted by underlings who will each, in turn, be forced to make high-stakes deci-
sions as dangerous, unpredictable situations unfold.”). 
 62. RESTATEMENT (SECOND) OF TORTS § 8A (AM. L. INST. 1965). 
 63. Id. § 281. 
 64. E.g., id. § 46(1). 
 65. Id. 
 66. Howell v. N.Y. Post Co., 612 N.E.2d 699, 702 (N.Y. 1993). 
 67. E.g., Chanko v. Am. Broad. Cos., 49 N.E.3d 1171, 1179 (N.Y. 2016). In Chanko, the 
court held that ABC recording and broadcasting a patient’s last moments of life without consent did 
not satisfy the elements of an IIED claim. Id. at 1179-80. They reasoned that the footage was edited 
not to include the decedent’s name, his image was blurred, and the episode included less than three 
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NIED is a distinct tort doctrine that permits recovery for serious 
emotional harm caused by negligent conduct.68 Although jurisdictions 
vary in formulation, courts generally require a plaintiff to demonstrate 
that the defendant owed a duty of care, breached that duty through con-
duct falling below the applicable standard of care, and proximately 
caused severe emotional distress.69 Unlike IIED, NIED does not require 
proof of intent or outrageous conduct.70 Rather, liability turns on wheth-
er the defendant’s negligence created an unreasonable risk of causing se-
rious emotional injury, regardless of whether they intended to do so.71 

Even where the elements of IIED or NIED are plausibly satisfied, 
tort law recognizes defenses that may limit or preclude liability, one of 
which is primary assumption of risk.72 Under this doctrine, a person who 
voluntarily engages in an activity is deemed to accept the risks inherent 
to it.73 As those risks are considered part of the activity itself, other par-
ties owe no duty to eliminate them, and injuries arising from such inher-
ent risks generally do not give rise to liability.74 Crucially, the doctrine 
does not shield conduct that intentionally causes harm, or that materially 
amplifies risks beyond those intrinsic to the activity itself.75 Assumption 
of risk permits the allocation of ordinary dangers; it does not authorize 
or excuse deliberate misconduct.76 

 
minutes devoted to the circumstances. Id. at 1179. In light of those editorial choices, the court con-
cluded that the broadcast, while troubling, did not satisfy the “extreme and outrageous” threshold 
necessary to sustain an IIED claim. Id. 
 68. RESTATEMENT (SECOND) OF TORTS § 313(1) (AM. L. INST. 1965). 
 69. E.g., Wilkerson v. Duke Univ., 748 S.E.2d 154, 159 (N.C. Ct. App. 2013). 
 70. Brown v. N.Y. Design Ctr., Inc., 215 A.D.3d 1, 7 (N.Y. 1st Dep’t 2023) (“[E]xtreme and 
outrageous conduct is not an essential element of a cause of action to recover damages for negligent 
infliction of emotional distress.”).  
 71. Id. at 6-7. 
 72. Shin v. Ahn, 165 P.3d 581, 583-84 (Cal. 2007) (holding that the primary assumption of 
risk doctrine applies to golf and that being struck by an errant ball is an inherent risk of the sport).  
 73. Id. at 584. 
 74. Id.  
 75. Id. at 590 (“[G]olfers have a limited duty of care to other players, breached only if they 
intentionally injure them or engage in conduct that is ‘so reckless as to be totally outside the range 
of the ordinary activity involved in the sport.’” (quoting Knight v. Jewett, 834 P.2d 696, 711 (Cal. 
1992))). 
 76. Frankael v. Islamic Republic of Iran, 892 F.3d 348, 359-60 (D.C. Cir. 2018) (citing Janel-
sins v. Button, 648 A.2d 1039, 1045 (Md. Ct. Spec. App. 1994) (“[O]ne does not assume the risk 
that he will be the victim of an intentional tort.”)).  
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C. Contract Law: Exculpatory Clauses, Contracts of Adhesion, and 
Unconscionability 

Generally, contract law permits parties to include clauses in agree-
ments that waive claims for ordinary negligence.77 These provisions—
commonly referred to as exculpatory clauses—allocate risk by releasing 
one party from liability for specified harms arising from its conduct.78 
Courts will typically enforce such clauses so long as they are clear, un-
ambiguous, and do not contravene public policy.79 That enforceability, 
however, is not absolute.80 For example, when exculpatory clauses ap-
pear in take-it-or-leave-it contracts—often referred to as a contract of 
adhesion81—courts subject these clauses to heightened scrutiny under 
the doctrine of unconscionability.82 Under this doctrine, a contractual 
term may be deemed unenforceable if it is so one-sided or oppressive 
that its enforcement would “shock the conscience.”83  

 
 77. Ingersoll-Rand Co. v. El Dorado Chem. Co., 283 S.W.3d 191, 195 (Ark. 2008) (“[I]t is 
not impossible to avoid liability for negligence through contract, but that, to avoid such liability, the 
contract must at least clearly set out what negligent liability is to be avoided.”). 
 78. Will Kenton, Understanding Exculpatory Clauses: Definition, Function, and Limits, 
INVESTOPEDIA, https://www.investopedia.com/terms/e/exculpatory-clause.asp 
[https://perma.cc/5V6V-VRPM] (Nov. 27, 2025). 
 79. Ingersoll-Rand Co., 283 S.W.3d at 195. 
 80. See Edward K. Cheng et al., Unenforceable Waivers, 76 VAND. L. REV. 571, 580 (2023) 
(explaining that courts generally will not enforce liability waivers when the defendant’s conduct 
rises above ordinary negligence). 
 81. Steven v. Fidelity & Casualty Co., 377 P.2d 284, 296-97 (Cal. 1962). A contract of adhe-
sion has been defined as: 

[A] standardized contract prepared entirely by one party to the transaction for the ac-
ceptance of the other; such a contract, due to the disparity in bargaining power between 
the draftsman and the second party, must be accepted or rejected by the second party on 
a “take it or leave it” basis, without opportunity for bargaining and under such conditions 
that the “adherer” cannot obtain the desired product or service save by acquiescing in the 
form agreement. 

Id. at 297. 
 82. Id. at 295; Discover Bank v. Super. Ct., 113 P.3d 1100, 1109 (Cal. 2005) (“Such one-
sided, exculpatory contracts in a contract of adhesion, at least to the extent they operate to insulate a 
party from liability that otherwise would be imposed . . . are generally unconscionable.”).  
 83. Pinnacle Museum Tower Ass’n v. Pinnacle Mkt. Dev. (US), LLC, 282 P.3d 1217, 1232 
(Cal. 2012) (quoting 24 Hour Fitness, Inc. v. Super. Ct., 78 Cal.Rptr.2 533, 541 (Ct. App. 1998)). 
The “shock the conscience standard” looks at a contract’s terms, ensuring they are not so overly 
harsh, unduly oppressive, and one-sided as to offend fundamental notions of fairness. Id. Some 
commentators have observed that this standard may be inherently indeterminate, meaning what is 
sufficiently unfair or one-sided to “shock the conscience” remains largely a matter of judicial 
judgement. See Hila Keren, Guilt-Free Markets? Unconscionability, Conscience, and Emotions, 
2016 BYU L. REV. 427, 440-41 (“[I]t is often unclear whose ‘conscience’ is at stake and who exact-
ly should be shocked by the behavior of the stronger party, the harm to the weaker party, or the 
predatory terms of the contract.”). 
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There are two components to unconscionability: substantive uncon-
scionability and procedural unconscionability.84 Substantive uncon-
scionability focuses on the fairness of a contract’s terms.85 Courts look at 
whether the allocation of risk is unreasonably favorable to one party or 
operates to deprive the other of meaningful protections.86 In evaluating 
substantive unfairness, courts also consider whether a provision violates 
public policy.87 For that reason, even apart from general imbalance, con-
tract law draws a categorical boundary at clauses purporting to excuse 
intentional wrongdoing: while parties may allocate risk for negligence, 
agreements that seek to waive liability for intentional misconduct are 
traditionally unenforceable.88 

Procedural unconscionability examines the manner in which the 
agreement was formed.89 This inquiry centers on unfairness arising from 
unequal bargaining power, lack of meaningful choice, or high-pressure 
tactics.90 Waivers embedded in adhesion contracts raise particular con-
cerns about unequal bargaining power and systemic coercion.91 When a 
contract is presented on a take-it-or-leave-it basis, the mere act of sign-
ing a waiver does not necessarily reflect genuine freedom of choice 

 
 84. Pinnacle, 282 P.3d at 1232.  
 85. Id.  
 86. Id. 
 87. RESTATEMENT (SECOND) OF CONTRACTS § 178(1) (AM. L. INST. 1981) (stating that a 
term is unenforceable on grounds of public policy if legislation or the need to protect some aspect of 
the public welfare outweighs the interest in its enforcement); see also Tunkl v. Regents of Univ. of 
Cal., 383 P.2d 441, 441-43, 447 (1963) (holding that exculpatory clauses affecting the public inter-
est are unenforceable as contrary to public policy). 
 88. RESTATEMENT (SECOND) OF CONTRACTS § 195(1) (AM. L. INST. 1981). 
 89. Pinnacle, 282 P.3d at 1232.  
 90. Id.; see Flood v. Young Woman’s Christian Ass’n of Brunswick, 398 F.3d 1261, 1264-66 
(11th Cir. 2005). In Flood, the court examined the enforceability of an “Informed Consent Docu-
ment” signed by a man before he swam, and ultimately drowned, in a pool at a YMCA facility. 
Flood, 398 F.3d. at 1262-63. The court did not accept the signature alone at face value; instead, it 
examined the agreement as a whole and the context under which it was signed, determining whether 
the participant actually understood that he was assuming the risk of injury or death and releasing the 
organization from any and all claims arising from his participation. Id. at 1264-66. Although the 
court ultimately upheld the waiver, by undergoing this holistic analysis of the document rather than 
just accepting the signature alone as an assumption of risk, they made clear that enforceability turns 
not merely on the existence of a signature, but on whether the circumstances and terms demonstrate 
a knowing assumption of risk. Id. at 1265-66. 
 91. See Henningsen v. Bloomfield Motors, Inc., 161 A.2d 69, 86-87, 95 (N.J. 1960) (holding 
that standardized mass contracts used by industries with “gross inequality of bargaining position” 
deprive consumers of any real “freedom of choice” and render the resulting “bargain” a mere “sub-
jection” to dictated terms). The court thus recognized that standardized mass contracts, like con-
tracts of adhesion, operate less as a “meeting of the minds” and more as a unilateral law dictated by 
the stronger party, transforming what should be a voluntary risk allocation into a compulsory sub-
jection to terms that the consumer has no power to negotiate or reject. Id. at 86-87. 
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when one party faces substantial pressure to agree.92 Even where terms 
appear facially clear, courts consider whether the weaker party had a re-
alistic opportunity to understand, negotiate, or reject the provision.93  

When assessing unconscionability, courts consider procedural and 
substantive concerns together, recognizing that unfairness may arise 
both from a contract’s terms themselves and from the circumstances un-
der which the terms were agreed to.94 In practice, courts often apply a 
“sliding scale” approach, under which the two prongs operate in inverse 
proportion: a stronger showing of procedural unconscionability requires 
a lesser showing of substantive unconscionability, and vice versa.95 This 
framework enables a flexible, holistic review, ensuring that even facially 
clear provisions may be deemed unenforceable where the circumstances 
of assent reflect meaningful procedural unfairness.96  

D. Dispute Resolution and Case Law in Reality Television 

Despite the explosive growth of reality competition programming, 
there remains a striking absence of published judicial opinions address-
ing the enforceability of contestant agreements.97 This scarcity stems in 
part from the widespread use of confidential settlements and mandatory 
arbitration clauses, both of which divert disputes from public courts into 
private forums.98 An arbitration clause is a contractual provision requir-
ing parties to resolve disputes in private, out-of-court proceedings rather 

 
 92. RESTATEMENT (SECOND) OF CONTRACTS § 208 cmt. d (AM. L. INST. 1981) (explaining 
that while unequal bargaining power may render a contract unconscionable, so can gross inequality 
combined with terms unreasonably favorable to the stronger party); see also Henningsen, 161 A.2d 
at 86-87. 
 93. See, e.g., Flood, 398 F.3d at 1264-66. 
 94. Pinnacle, 282 P.3d at 1232; OTO, L.L.C. v. Kho, 447 P.3d 680, 690 (Cal. 2019). 
 95. Heather Daiza, Wrap Contracts: How They Can Work Better for Businesses and Consum-
ers, 54 CAL. W.L. REV. 201, 226 (2018) (“Applying the sliding scale, unconscionability is analyzed 
in tandem, meaning that the more oppressive the procedural or substantive prong appears, the less 
evidence of the other prong one needs to meet the unconscionability standard. Both prongs are still 
required, but the analysis is less rigorous if one prong does not meet the same level of unconsciona-
bility as the other prong.”). 
 96. Id. 
 97. See Julia Jacobs, Reality TV or Court TV? Lawsuits Test Limits of Outrageous Behavior, 
N.Y. TIMES (June 9, 2024), https://www.nytimes.com/2024/06/09/arts/reality-tv-lawsuits.html 
[https://perma.cc/7R4S-PT5Y]. Jacobs reports a surge of lawsuits in recent years by reality televi-
sion stars alleging various forms of harmful conduct on the sets of these shows, such as sexual as-
sault, false imprisonment, and overall exploitative production practices. Id. Yet, industry contracts 
routinely divert these claims into confidential arbitration, shielding them from public adjudication. 
Id. This practice helps explain the lack of judicial precedent: the law appears silent not because the 
conduct is permissible, but because disputes are systematically removed from public courts and 
common law development. See id. 
 98. Id.; Cort, supra note 16, at 436-37, 443-44. 
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than through traditional litigation.99 Courts generally enforce such provi-
sions under a strong policy favoring arbitration as a streamlined and 
cost-effective alternative to trial.100 There are, however, limits to enforc-
ing mandatory arbitration provisions, especially when they appear in un-
conscionable contracts.101 Even so, although limits exist, the threshold 
for invalidation is high.102 As a result, networks routinely safeguard con-
testant agreements with arbitration clauses—confident that courts will 
enforce them—thereby keeping the vast majority of disputes and result-
ing decisions out of the public record, and rendering judicial treatment of 
tort claims and related contractual defenses arising from reality televi-
sion participation comparatively sparse.103 

Although direct precedent on liability waivers is limited, related 
disputes have begun to surface in adjacent areas of law.104 One recurring 
issue concerns the industry’s long-standing practice of classifying 
participants as independent contractors rather than employees—a 
distinction with significant legal implications for duties owed and 
available protections.105 Notably, the National Labor Relations Board 

 
 99. Arbitration, DUKE L: GOODSON L. LIBR., https://law.duke.edu/lib/research-
guides/arbitration [https://perma.cc/6NFW-RJZH] (last visited July 18, 2026). 
 100. CompuCredit Corp. v. Greenwood, 565 U.S. 95, 97-98 (2012); Volt Info. Scis., Inc. v. Bd. 
of Trs. of Leland Stanford Junior Univ., 489 U.S. 468, 478 (1989); Aguilar v. Lerner, 88 P.3d 24, 28 
(Cal. 2004). 
 101. Higgins v. Super. Ct., 45 Cal.Rptr.3d 293, 300 (Ct. App. 2006) (“The ‘strong public poli-
cy of this state in favor of resolving disputes by arbitration’ does not extend to an arbitration agree-
ment permeated by unconscionability.” (quoting Flores v. Transamerica HomeFirst, Inc., 113 
Cal.Rptr.2d 376, 384 (Ct. App. 2001))). 
 102. Cort, supra note 16, at 438-39, 443 (“Although there has been an occasional win for reali-
ty TV plaintiffs, it may ultimately be difficult to secure a victory on the merits when the standard for 
unconscionability is so stringent and the questionable terms of the contracts have become boiler-
plate and widespread.”). 
 103. See id. at 436-37. 
 104. See Complaint at 4, Delirium TV, LLC, Nos. 18-CA-322098, 18-CA-329487, (N.L.R.B. 
Dec. 11, 2024), https://s3.documentcloud.org/documents/25453834/love-is-blind-consolidated-
complaint.pdf [https://perma.cc/3C9G-W2UY] (challenging the classification of Love Is Blind par-
ticipants as independent contractors rather than employees).  
 105. Compare Rimberg, supra note 19, at 1097 (indicating how producers avoid potential lia-
bility by labeling participants as independent contractors rather than employees), with 
RESTATEMENT OF EMPL. L. § 4.02–06 (AM. L. INST. 2015) (clarifying the duties employers owe 
employees). Employers may be held liable for most injuries or harms suffered by employees, but 
that duty generally does not extend to independent contractors. Rimberg, supra note 19, at 1097; 
Katie Hopkins, Unique Legal Considerations in Reality Television, PGH. J. TECH. L. & POL’Y, Fall 
2012, at 17-22. Producers are well aware of this distinction and frequently rely on it to limit their 
exposure to liability, while participants—often unfamiliar with the legal consequences of the classi-
fication—may not fully appreciate what it means to be designated an independent contractor. Hop-
kins, supra, at 17-22; Rimberg, supra note 19, at 1097; see also Hannah Finnie, The Sexism Behind 
Reality TV Performers’ Lack of Workers’ Rights, ONLABOR (Jan. 17, 2025), https://onlabor.org/the-
sexism-behind-reality-tv-performers-lack-of-workers-rights [https://perma.cc/7DCQ-ZRV4] (con-
tending that the uncertainty surrounding legal issues in reality TV—such as the classification of 
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has recently challenged this classification in connection with contestants 
on the show Love Is Blind.106 This regulatory attention has also been 
mirrored in private litigation, as the same classification issues, among 
many other concerns, have surfaced prominently in a series of recent 
lawsuits involving the very same show.107 Although Love Is Blind is 
framed as a dating series rather than a traditional competition show, its 
reliance on structured social environments, emotional manipulation, and 
production control renders its legal issues analogous to those present in 
competitive reality television.108 

Multiple Love Is Blind participants have brought claims against 
Netflix and its production partners, alleging misconduct such as exploi-
tative working conditions, deprivation of food and sleep, and unlawful 
employment practices.109 In one suit, former participant Jeremy Hartwell 
alleged inhumane working conditions and violations of California labor 
statutes, contending that producers exercised significant control over 
contestants’ daily lives without providing adequate rest or compensa-
tion.110 Similarly, cast member Renee Poche asserted claims for unlaw-
ful employment practices, unfair competition, and IIED arising from her 
participation in the series.111 More recently, Love Is Blind producers 
reached a $1.4 million settlement in a class action over unpaid wages.112  

 
workers as employees or independent contractors—stems from the fact that reality TV has histori-
cally been viewed as “feminized labor,” and such labor has been largely unprotected by U.S. labor 
and employment law). 
 106. Complaint, supra note 104, at 4. 
 107. Quinci LeGardye, A Complete Timeline of Lawsuits and Allegations Brought Against 
‘Love Is Blind,’ MARIE CLAIRE (Sept. 17, 2025), https://www.marieclaire.com/culture/tv-shows/a-
complete-timeline-of-lawsuits-and-allegations-brought-against-love-is-blind 
[https://perma.cc/UUL7-FEM9]; see infra notes 109-15 and accompanying text.  
 108. See Meredith Woerner, How Netflix’s New Reality Series ‘Love Is Blind’ Works, VARIETY 
(Feb. 14, 2020, 6:16 PM), https://variety.com/2020/tv/news/netflix-love-is-blind-pods-rules-
1203504741 [https://perma.cc/DS42-FPHG]; see also LeGardye, supra note 107.  
 109. Love Is Blind: Netflix Sued over Alleged Inhumane Working Conditions, BBC (July 18, 
2022), https://www.bbc.com/news/entertainment-arts-62138224 [https://perma.cc/SG4T-MEB9]; 
KiMi Robinson, ‘Love Is Blind’ Contestant Renee Poche Sues Netflix, Says She ‘Felt Like a Prison-
er’ While Filming Show, USA TODAY (Jan. 5, 2024, 8:57 AM), 
https://www.usatoday.com/story/entertainment/tv/2024/01/04/renee-poche-love-is-blind-netflix-
lawsuit/72101776007 [https://perma.cc/7E6F-WCY2]; Hillel Aron, ‘Love Is Blind’ Cast Member 
Reaches $1.4 Million Settlement with Netflix in Class Action over Unpaid Wages, COURTHOUSE 
NEWS SERV. (May 10, 2024), https://www.courthousenews.com/love-is-blind-cast-member-reaches-
1-4-million-settlement-with-netflix-in-class-action-over-unpaid-wages [https://perma.cc/N6EH-
ULKS]. 
 110. Love Is Blind: Netflix Sued over Alleged Inhumane Working Conditions, supra note 109; 
Aron, supra note 109.  
 111. Robinson, supra note 109. Poche alleged that she felt unsafe during filming and that pro-
duction failed to intervene despite her complaints about her fiancé’s alleged drug use and erratic 
behavior, later seeking to silence her through arbitration—citing nondisclosure provisions of her 
agreement—when she spoke publicly about her experience. Id. Poche sought to have her claims 
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Although many of these disputes formally center on employment 
classification, they also include allegations concerning production prac-
tices that allegedly caused emotional distress.113 Had such claims been 
fully adjudicated in public court proceedings, they might have generated 
judicial analysis clarifying the scope and enforceability of contestant 
agreements and related liability provisions.114 Instead, the disputes were 
either compelled to arbitration or resolved through settlement, resulting 
in a continued lack of published precedent addressing how courts would 
scrutinize these contractual terms when emotional harm is alleged.115 

While few courts have directly addressed the enforceability of 
liability waivers in the reality competition context, related entertainment 
cases provide some insight into how broadly drafted releases are 
treated.116 For instance, in Klapper v. Graziano,117 a plastic surgeon who 
appeared on the reality series Mob Wives brought a defamation action 
arising from his portrayal on the show.118 The court ultimately enforced 
the appearance release he had signed prior to filming—which broadly 
waived claims against those involved in the program’s production—
rejecting the plaintiff’s argument that the release should not bar an 
otherwise cognizable tort claim.119 Although Klapper did not involve a 
competition-based program or claims for emotional distress, it remains 
instructive.120 The court’s reasoning that participants in reality television 
“bargain[] for the chance for publicity with the possibility that the 

 
heard by a judge, but ultimately the suit was compelled to arbitration. Dominic Patten, ‘Love Is 
Blind’s Renee Poche Fails in Bid to Have $4M NDA Battle with Netflix & Producers in Public, 
DEADLINE (Mar. 22, 2024, 11:44 AM), https://deadline.com/2024/03/love-is-blind-renee-poche-
arbitration [https://perma.cc/L6VM-NH67].  
 112. Aron, supra note 109. 
 113. LeGardye, supra note 107. 
 114. See Patten, supra note 111 (“Poche wanted her NDA rendered null and void – which 
would have been [a] 9.5 magnitude earthquake in the unscripted world if the judge had granted it.”). 
 115. Id.; Aron, supra note 109. 
 116. See, e.g., Klapper v. Graziano, 970 N.Y.S.2d 355, 358-59 (Sup. Ct. 2013). 
 117. 970 N.Y.S.2d 355 (Sup. Ct. 2013).  
 118. Id. at 357-58. Dr. Andrew Klapper is a plastic surgeon who performed cosmetic surgery 
on one of the principal cast members of the show Mob Wives. Id. The procedure led to complica-
tions requiring emergency treatment. Id. The surgery became a central storyline on the show, during 
which the patient claimed she had “almost died,” described the procedure as a “nightmare,” and 
asserted that she had flat-lined. Id. at 358. Dr. Klapper subsequently brought a defamation action, 
alleging that the defendants “publicized the ‘knowingly false’ statements to . . . various media out-
lets in a campaign to promote the show.” Id. 
 119. Id. at 359, 362. Dr. Klapper argued that the release should not be enforced because: (1) it 
only applied to one defendant and not the others named in the suit; (2) it did not specifically identify 
the type of conduct for which it was attempting to be held harmless; and (3) that New York law 
“does not permit parties to exempt themselves from the consequences of their own tortious acts in 
the future.” Id. at 359.  
 120. See id. at 359, 361-62. 
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outcome may not be as expected,” and thereby assume the risk of being 
portrayed in an unflattering or critical manner, reflects a judicial 
inclination to treat participation in such programming as consent to a 
wide range of reputational and personal harms.121 In doing so, the court 
effectively reframed the release as a voluntary bargain for publicity, 
privileging the existence of that exchange and the facial breadth of the 
waiver over a more searching inquiry into the nature of the alleged harm 
or the public policy limits that traditionally constrain contractual 
immunity from tort liability.122 

III. THE LEGAL ISSUE: WAIVING GOODBYE TO ACCOUNTABILITY? 

This Part examines the central legal conflict surrounding the en-
forceability of liability waivers in reality competition contracts.123 Sub-
part A frames the dispute as an interlocking system of tort, contract, and 
procedural defenses that effectively insulate producers from liability.124 
Subpart B then demonstrates how modern production tactics plausibly 
satisfy the evidentiary requirements for IIED and NIED, and why prima-
ry assumption of risk does not categorically shield producers from liabil-
ity.125 Subpart C then turns to contract doctrine, analyzing how these 
agreements function as contracts of adhesion and how their risk-shifting 
provisions are unconscionable.126 Finally, Subpart D identifies the struc-
turally-produced doctrinal gap in reality television jurisprudence, high-
lighting how the industry’s reliance on confidential arbitration and pri-
vate settlements creates a self-reinforcing cycle that intentionally shields 
these expansive waivers from authoritative judicial review.127 

 
 121. Id. at 361. The court further reasoned that: 

The particular nature of a reality television program is that the participant subjects him-
self or herself to the “reality” of the real life events. The “story line” may be unscripted 
with the exchanges extemporaneous and it is generally accepted that the behavior may be 
outlandish or provocative. The medical professional who agrees to participate in such a 
program does so with a certain amount of risk. While the potential benefit may be a 
boost in the doctor’s business from the exposure to the viewing audience, the risk is that 
he or she may be criticized or second-guessed and portrayed in an unflattering manner. 

Id. at 361. Ultimately, the court found that the statements made regarding Dr. Klapper’s procedure 
were an assumed risk of agreeing to appear on a reality TV show, despite his claims that they were 
defamatory. Id. at 361-62. 
 122. See id. at 361-62; RESTATEMENT (SECOND) OF CONTRACTS § 195 cmt. a (AM. L. INST. 
1981). 
 123. See infra Part III.A–D. 
 124. See infra Part III.A. 
 125. See infra Part III.B. 
 126. See infra Part III.C. 
 127. See infra Part III.D. 
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A. The Strategic Insulation of Producers from Liability 

The question of enforceability arises from a strategic convergence 
of tort, contract, and procedural doctrines designed to insulate producers 
from liability.128 On the tort front, producers rely on the high evidentiary 
bar for IIED and NIED, while simultaneously invoking the doctrine of 
primary assumption of risk to argue that psychological volatility is an 
inherent—and therefore non-compensable—feature of the genre.129 On 
the contract front, the industry maintains that these agreements are vol-
untary, non-adhesion contracts, and legally sound expressions of the par-
ties’ intent to allocate risk.130 Finally, on the procedural front, producers 
utilize arbitration clauses and settlements to channel disputes into pri-
vate, confidential forums, effectively preventing the development of 
public judicial precedent that might otherwise limit these expansive 
waivers.131 

The issue at hand does not present a clash between incompatible 
doctrines, but rather a boundary-setting problem at the intersection of 
tort protections, contractual risk allocation, and procedural oversight.132 
Tort law safeguards emotional well-being by imposing liability for 
conduct that intentionally or negligently inflicts serious distress.133 
Contract law permits parties to structure their own relationships and 
allocate risk in advance.134 The tension arises when private ordering is 
used not simply to allocate risk, but to recast recognized harms as 
assumed risks or to disclaim them entirely, all while diverting disputes 

 
 128. See Shayna Toh, Love Is Blind? Read Your Contract., HARV. J. SPORTS & ENT. L. (Oct. 
31, 2024), https://journals.law.harvard.edu/jsel/2024/10/love-is-blind-read-your-contract 
[https://perma.cc/8Q4B-AWWY] (addressing how reality TV contracts combine expansive releases 
with arbitration clauses to restrict contestants’ ability to pursue claims arising from production prac-
tices). 
 129. Azzou & Valencia, supra note 49 (“[I]t is often difficult to meet the standards of an IIED 
claim due to the conduct needing to be ‘outrageous’ and ‘severe.’”); Brandon Greenaway, From 
Confessional to Comment Section: Who Bears the Risk When Reality TV Audiences Attack?, UNIV. 
MIA. L. REV. INSIGHTS (Feb. 10, 2026), https://lawreview.law.miami.edu/from-confessional-to-
comment-section-who-bears-the-risk-when-reality-tv-audiences-attack [https://perma.cc/2QNX-
GSM9] (highlighting that the structure of reality TV contracts “reflects the industry’s longstanding 
reliance on the assumption-of-risk doctrine”). 
 130. Toh, supra note 128 (noting that courts often reject unconscionability challenges to reality 
TV contracts because participation is voluntary, industry norms favor expansive drafting, and plain-
tiffs face a high burden under the “shock the conscience” standard). 
 131. Cort, supra note 16, at 436-37; see supra notes 98-104 and accompanying text.  
 132. See RESTATEMENT (SECOND) OF CONTRACTS §§ 178(1), 195(1) (AM. L. INST. 1981); 
RESTATEMENT (SECOND) OF TORTS §§ 46(1), 313(1) (AM. L. INST. 1965); Cort, supra note 16, at 
436-37, 443-44. 
 133. RESTATEMENT (SECOND) OF TORTS §§ 46(1), 313(1) (AM. L. INST. 1965). 
 134. RESTATEMENT (SECOND) OF CONTRACTS § 195 cmt. a (AM. L. INST. 1981). 
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into confidential arbitral forums that evade precedential development.135 
The question is therefore not which doctrine controls, but how far 
contractual autonomy can extend when standardized agreements are 
used to insulate producer-controlled emotional harm from meaningful 
review.136  

B. The Tort Rebuttal: IIED, NIED, and the Limits of Assumption of 
Risk 

The production practices used in modern reality competition 
programming plausibly implicate both IIED and NIED.137 Beginning 
with IIED, although the “extreme and outrageous” threshold is 
intentionally demanding, it may plausibly be satisfied where conduct 
involves sustained psychological manipulation, exploitation of known 
vulnerabilities, or the deliberate creation of conditions calculated to 
provoke distress.138 With respect to intent, these production practices 
satisfy the “substantial-certainty” standard.139 Even if emotional distress 
is not specifically intended in each instance, producers knowingly 
impose conditions under which such harm is expected to occur.140 Next, 
the causal connection is direct: there is a clear nexus between the 

 
 135. See id. § 195(1);  Higgins v. Super. Ct., 45 Cal.Rptr.3d 293, 300 (Ct. App. 2006); Cort, 
supra note 16, at 436-37. 
 136. Compare Hopkins, supra note 105, at 13-14, and Rimberg, supra note 19, at 1106-07, 
with RESTATEMENT (SECOND) OF CONTRACTS §§ 178(1), 195(1) (AM. L. INST. 1981), and 
RESTATEMENT (SECOND) OF TORTS §§ 46(1), 313(1) (AM. L. INST. 1965). See also Melody Hsiou, 
Harsh Reality: When Producers and Networks Should Be Liable for Negligence and Intentional 
Infliction of Emotional Distress, 23 SETON HALL J. SPORTS & ENT. L. 187, 212-15 (2013) (discuss-
ing the applicability of IIED specifically in the reality competition show context). 
 137. Contractual provisions requiring contestants to submit to “severe mental stress” while 
simultaneously waiving any right to seek redress for resulting harm sit in direct tension with the 
core principles underlying IIED and NIED. Compare Dehnart, supra note 52, with Howell v. N.Y. 
Post Co., 612 N.E.2d 699, 702 (N.Y. 1993), and Wilkerson v. Duke Univ., 748 S.E.2d 154, 159 
(N.C. Ct. App. 2013). 
 138. See Chanko v. Am. Broad. Cos., 49 N.E.3d 1171, 1179 (N.Y. 2016). Using the reasoning 
the court employed in Chanko, one could argue that such sustained and amplified portrayals of du-
ress more plausibly approach the level of conduct deemed “extreme and outrageous,” particularly 
where emotional breakdowns are prolonged for dramatic effect rather than briefly reported or anon-
ymized. Id.; Roshanian, supra note 11. Furthermore, asking a person to contractually accept the risk 
of contracting HIV from a contaminated blood supply because production chose a location with 
limited medical facilities is a powerful piece of evidence for “outrageousness,” as it shows a level of 
disregard for human life that plausibly “shocks the conscience.” See Denhart, supra note 52; 
Chanko, 49 N.E.3d at 1179.  
 139. RESTATEMENT (SECOND) OF TORTS § 8A (AM. L. INST. 1965) (defining “intent” not only 
as a subjective desire to cause a specific result, but also as the actor’s knowledge that a consequence 
is substantially certain to follow from their actions). 
 140. See, e.g., Brara, supra note 10 (“Bachelor producers have gone so far as to track contest-
ants’ menstrual cycles in order to pinpoint when they’re at their most vulnerable.”). 
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defendants’ outrageous conduct and the plaintiffs’ subsequent mental 
suffering.141 Finally, where those practices result in severe emotional 
distress—such as anxiety disorders, panic attacks, or lasting 
psychological trauma—the elements of IIED are plausibly satisfied.142  

NIED provides an alternative pathway to liability.143 First, negli-
gent conduct may be established where producers structure living condi-
tions and filming environments in ways that fall below reasonable stand-
ards of care.144 Next, it is reasonably foreseeable that deliberately 
designing high-stress environments of this kind would cause severe 
emotional distress.145 Producers are acutely aware that emotional volatil-
ity drives audience engagement.146 As such, when distress is not an unin-
tended byproduct but an anticipated and cultivated feature of the produc-
tion model, the foreseeability requirement is not speculative—it is 
inherent in the design.147 If those production choices proximately cause 

 
 141. See Okwerekwu, supra note 47. Jesse Csincsak, winner of season four of The Bache-
lorette, recounts that producers on the show “ask you all your biggest fears, so when you tell them, 
‘I’m scared of heights,’ they can put you forty stories up on a building.” Id. He claims, “It’s used to 
make good TV. To create ratings. To make them money.” Id. 
 142. See Isabelle Morley, Reality Dating Show Contestants Struggle Without Psychological 
Support, PSYCH. TODAY (Feb. 10, 2023), https://www.psychologytoday.com/us/blog/love-them-or-
leave-them/202302/love-is-blind-contestants-struggle-without-psychological 
[https://perma.cc/NL77-AXSD] (“I think everyone had a mental breakdown at one point . . . .” 
(quoting a former Love is Blind contestant)); Howell, 612 N.E.2d at 702 (“One who by extreme and 
outrageous conduct intentionally or recklessly causes severe emotional distress to another is subject 
to liability for such emotional distress.” (quoting RESTATEMENT (SECOND) OF TORTS § 46(1) (AM. 
L. INST. 1965))).  
 143. See Wilkerson v. Duke Univ., 748 S.E.2d 154, 159 (N.C. Ct. App. 2013). 
 144. Compare Edward Wyatt, TV Contestants: Tired, Tipsy and Pushed to Brink, N.Y. TIMES 
(Aug. 2, 2009), 
https://archive.nytimes.com/www.nytimes.com/learning/students/pop/articles/02reality.html 
[https://perma.cc/EX4J-GKGM] (noting how producers impose conditions such as prolonged isola-
tion and eighteen-hour work days, but since participants are not represented by a union, there are no 
rules “governing meal breaks, minimum time off between shoots or even minimum wages”), with 
RESTATEMENT (THIRD) OF TORTS: LIAB. FOR PHYSICAL & EMOTIONAL HARM § 3 (AM L. INST. 
2010) (“A person acts negligently if the person does not exercise reasonable care under all the cir-
cumstances.”), and id. § 7(a) (recognizing a general duty of reasonable care when an actor’s con-
duct creates a risk of harm). 
 145. See Jaworski v. Kiernan, 696 A.2d 332, 336 (Conn. 1997). Foreseeability is generally 
defined as whether “the ordinary [person] in the defendant’s position, knowing what he knew or 
should have known, [would have] anticipate[d] that harm of the general nature of that suffered was 
likely to result.” Id. (first alteration in original) (citing Frankovitch v. Burton, 440 A.2d 254, 259 
(Conn. 1981)).  
 146. Pamela B. Rutledge, Reality TV and the Dark Triad, PSYCH. TODAY (Apr. 3, 2021), 
https://www.psychologytoday.com/us/blog/positively-media/202104/reality-tv-and-the-dark-triad 
[https://perma.cc/3YSF-2SYC] (“[Reality] TV plays into these traits [of psychopathy, narcissism, 
and Machiavellianism] because the drive for ratings encourages aggressive, unempathetic, duplic-
itous, and impulsive behavior to create drama and conflict.”). 
 147. Jaworski, 696 A.2d at 336. Moreover, by requiring mandatory psychological evaluations, 
producers are admitting they know the environment is emotionally destabilizing. See Denhart, supra 
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severe emotional distress, the causation and harm elements are satis-
fied.148 Unlike IIED, NIED does not require conduct to be extreme or 
outrageous;149 it is enough that producers negligently created an unrea-
sonable and foreseeable risk of serious emotional harm.150  

Furthermore, the defense of primary assumption of risk does not 
categorically shield networks from liability for these harms, as a critical 
distinction exists between the inherent risks of an activity versus 
intentionally manufactured risks.151 While a contestant may validly 
assume the risk of losing a competition or experiencing the natural 
pressures of a high-stakes environment, they do not—and legally 
cannot—assume the risk of deliberate psychological sabotage.152 Unlike 
traditional sports or recreation, where risks are apparent at the outset, 
reality competition programming operates through systemic 
concealment.153 Production practices are neither clearly disclosed nor 
readily inferable from the program’s on-air presentation, and the 
contractual language contestants sign is often broad and vague, failing to 
meaningfully describe the conditions they will actually face.154 When the 

 
note 52. This demonstrates that they have actual knowledge of the risk of emotional distress, which 
makes any subsequent harms reasonably foreseeable. See Jaworski, 696 A.2d at 336; Denhart, supra 
note 52. 
 148. See RESTATEMENT (SECOND) OF TORTS § 431(a) (AM. L. INST. 1965). Proximate causa-
tion requires conduct to be a “substantial factor in bringing about the harm.” Id. When producers 
deliberately structure contestants’ environments and the resulting emotional distress flows directly 
from those conditions, a court could reasonably conclude that the production choices were a sub-
stantial factor in causing the plaintiff’s injury. See id. § 433 (identifying considerations relevant to 
determining whether conduct is a substantial factor in producing harm); Brara, supra note 10. 
 149. Brown v. N.Y. Design Ctr., Inc., 215 A.D.3d 1, 7 (N.Y. App. Div. 2023). 
 150. Id.; cf. Okwerekwu, supra note 47. 
 151. See Dalury v. S-K-I, LTD., 670 A.2d 795, 800 (Vt. 1995) (holding that while participants 
assume risks inherent in an activity, a defendant’s negligence—or the creation of a hazard that is not 
“an obvious and necessary one”—is not an inherent risk). 
 152. Cf. id. at 800; Tait, supra note 47; Okwerekwu, supra note 47; RESTATEMENT (SECOND) 
OF CONTRACTS § 195(1) (AM. L. INST. 1981). But see Andrew Fiouzi, What It’s Like to Be Voted 
Off a Reality Show First, MEL MAG., https://melmagazine.com/en-us/story/what-its-like-to-be-
voted-off-a-reality-show-first [https://perma.cc/S85U-B9PP] (last visited July 18, 2026) (showing 
instances where reality TV contestants naturally lost their competitions rather than through producer 
manipulation).  
 153. See Shin v. Ahn, 165 P.3d 581, 584 (Cal. 2007); Mast, supra note 60, at 2187; 
Okwerekwu, supra note 47. 
 154. See Rimberg, supra note 19, at 1096 (noting that producers are likely aware that partici-
pants sign contracts that they may not fully understand); Performer Agreement Between Allison 
Mathis and SMBBW Inc., supra note 57, at 8 (highlighting the broad, all-encompassing language 
these contracts use); see also Brara, supra note 10. Frankenbiting—a common production technique 
in which editors splice together fragments of separate audio clips to create dialogue a contestant 
never actually said or intended—illustrates how production practices operate in ways neither fully 
disclosed nor readily apparent from the program’s final edit. Id. Although it is no secret that heavy 
editing shapes storylines on these shows, the specific mechanics and extent of such manipulation are 
largely kept behind the scenes. See id. Viewers and contestants may recognize that shows are edited, 
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most consequential risks are concealed behind the façade of “reality” 
and revealed only through producer control during filming, the premise 
that contestants knowingly assumed those risks breaks down.155  

C. The Contract Rebuttal: Adhesion and Unconscionability 

Reality competition agreements function as contracts of adhe-
sion.156 As such, their enforcement is subject to unconscionability review 
to ensure that standardized terms do not mask overreaching or oppres-
sive risk-shifting.157 Procedurally, the imbalance is evident.158 Contest-
ants are presented with nonnegotiable terms, often under compressed 
timelines and only after investing substantial time and emotional energy 
in an extensive casting process—knowing that refusal simply means re-
placement.159 The “choice” is effectively binary: accept the terms or for-
feit the opportunity.160 Further, although reality competition agreements 
may resemble standard entertainment contracts on paper, the bargaining 
dynamics are fundamentally different.161 Unlike professional actors rep-
resented by experienced agents who negotiate on their behalf, reality 
contestants are typically unrepresented and unfamiliar with entertain-
ment contracts, leaving them with neither the bargaining power nor the 

 
but they typically cannot discern how significantly a participant’s words, tone, or narrative arc have 
been reconstructed to manufacture conflict or “villain[y].” Id.  
 155. Compare Brara, supra note 10 (“It’s no secret that much of reality television is fake—
something that viewers know and accept to varying degrees.”), with Shin, 165 P.3d at 590 (empha-
sizing that the primary assumption of risk doctrine does not protect intentional injury or harm). 
 156. Contestants seeking to participate in reality competition programs must agree to standard-
ized, producer-drafted contracts presented on a take-it-or-leave-it basis, with no meaningful oppor-
tunity to negotiate the terms as a condition of participation, rendering these agreements contracts of 
adhesion. Compare Rimberg, supra note 19, at 1096-97, 1106, 1109-10 (highlighting specific con-
tractual provisions that show the extreme one-sidedness favoring producers over participants), and 
Hopkins, supra note 105, at 11-12 (highlighting elements of reality television contracts that satisfy 
unconscionability), with Steven v. Fidelity & Casualty Co., 377 P.2d 284, 296-97 (Cal. 1962) (de-
fining contracts of adhesion). 
 157. Discover Bank v. Super. Ct., 113 P.3d 1100, 1109 (Cal. 2005). 
 158. See Hopkins, supra note 105, at 11-12.  
 159. Riley, supra note 12, at 112-13; Cort, supra note 16, at 435-36. 
 160. Riley, supra note 12, at 136 (“[C]ontestants do realize that they have little to no bargain-
ing power to change these contracts of adhesion, due to basic economic supply and demand. If they 
choose not to participate, there is a line of people around the block, literally, to replace them.”). This 
dynamic undermines any claim that assent reflects meaningful bargaining. Id.; Hopkins, supra note 
105, at 11-12.  
 161. Compare Hopkins, supra note 105, at 8-9 (highlighting how the absence of representation 
and bargaining leverage in the reality television context leaves contestants bound by standardized 
agreements drafted unilaterally by producers), with Jonathan M. Barnett, Hollywood Deals: Soft 
Contracts for Hard Markets, 64 DUKE L.J. 605, 607, 618 (2015) (explaining that in traditional film 
and television markets, sophisticated agents negotiate flexible, relationship-based “soft contracts,” 
often memorialized through memoranda of understanding rather than rigid, nonnegotiable forms).  
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practical knowledge necessary to negotiate meaningful terms.162 When 
agreements are formed under these conditions, the procedural imbalance 
is not abstract; it directly undermines the premise of meaningful as-
sent.163 

Substantively, the content of these agreements raise equally serious 
concerns.164 The waivers do not simply allocate ordinary risks inherent 
in competition; they are drafted to shift virtually all potential liability on-
to contestants while preserving expansive control for producers.165 In ef-
fect, the contracts authorize producers to structure and manipulate emo-
tionally-charged environments and then insulate themselves from 
responsibility for the foreseeable psychological consequences—creating 
a risk allocation that is fundamentally one-sided.166  

Ultimately, applying unconscionability to these adhesion contracts 
highlights significant concerns regarding both the manner in which con-
sent is obtained and the scope of liability producers seek to waive.167 
When a contract concentrates control in one party while shifting nearly 
all resulting risk to the other, the imbalance implicates both procedural 

 
 162. Compare Hopkins, supra note 105, at 8-9, with Barnett, supra note 161, at 618. 
 163. See RESTATEMENT (SECOND) OF CONTRACTS § 208 cmt. d (AM. L. INST. 1981) (explain-
ing that unconscionability includes the absence of meaningful choice combined with contract terms 
unreasonably favorable to the drafter). 
 164. Riley, supra note 12, at 124-27. Substantive unfairness is evident in provisions requiring 
contestants to acknowledge that production “may cause . . . mental, psychological, and/or emotional 
distress,” while simultaneously waiving all claims arising from such harm. Id. at 125. Other agree-
ments expressly contemplate conduct that “might otherwise constitute an actionable tort,” yet de-
mand preemptive consent. Id. Clauses eliminating any expectation of privacy—even in bedrooms 
and bathrooms—and authorizing portrayals that expose contestants to “public ridicule, humiliation, 
or condemnation” further illustrate the sweeping nature of the risk transfer. Id. at 126-27. These 
provisions do not merely allocate inherent risks of competition; they attempt to immunize producer-
controlled emotional harm. Id. at 124-27. 
 165. See, e.g., id. at 125 (highlighting a provision from The Biggest Loser contract that states, 
among other acknowledgements: “I understand that the Series and my compliance with the Series 
Rules may cause me mental, psychological and/or emotional distress, and the consents, authoriza-
tions of risk and releases set forth in this Agreement and in the Waiver and Release expressly apply 
to all such potential harms”). 
 166. Id. at 124-27; Hopkins, supra note 105, at 12-14. 
 167. Compare Mast, supra note 60, at 2186-87 (describing the one-sided contracts drafted on 
reality TV shows along with the misrepresentation and disinformed consent that exists), and Riley, 
supra note 12, at 125 (highlighting specific contractual language that demonstrates extreme one-
sidedness and ways in which contracts are drafted to shield producers from liability), with 
RESTATEMENT (SECOND) OF CONTRACTS § 211 cmt. c (AM. L. INST. 1981) (warning of the “obvi-
ous danger of overreaching” when a party not represented in the drafting is forced to give blanket 
assent to standardized terms), and Williams v. Walker-Thomas Furniture Co., 350 F.2d 445, 449 
(D.C. Cir. 1965) (holding that unconscionability includes an “absence of meaningful choice on the 
part of one of the parties together with contract terms which are unreasonably favorable to the other 
party”). 
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concerns about meaningful consent and substantive concerns about 
whether the terms themselves are unreasonably one-sided.168 

D. The Procedural Shield: The Self-Reinforcing Doctrinal Gap 

The jurisprudence surrounding liability waivers in reality competi-
tion agreements is defined more by its absences than by its holdings.169 
By channeling disputes into confidential arbitration or resolving them 
through private settlement, networks and production companies avoid 
the risk of published decisions that might clarify the limits of exculpato-
ry clauses or scrutinize the fairness of adhesion contract formation.170 
This structural insulation preserves uncertainty in the law—an uncertain-
ty that operates to producers’ advantage.171 Even sizable settlements pale 
in comparison to the revenue generated by successful franchises.172 As a 
result, it is often more economically rational to resolve individual claims 
quietly than to risk a judicial opinion that could invalidate the sweeping 
waivers underpinning modern production practices and destabilize the 
very formula on which the industry relies.173 

The consequence is a self-reinforcing cycle: broad waivers remain 
in use because courts rarely evaluate them; courts rarely evaluate them 
because disputes are contractually steered away from judicial review; 
and they are steered away precisely because the agreements are drafted 
to ensure that outcome.174 In the absence of authoritative guidance, pro-
ducers continue to pair aggressive production tactics with sweeping 
waivers that attempt to shield them from liability for the very harms their 

 
 168. See Riley, supra note 12, at 124-27; Pinnacle Museum Tower Ass’n v. Pinnacle Mkt. 
Dev. (US), LLC, 282 P.3d 1217, 1232 (Cal. 2012). 
 169. See Cort, supra note 16, at 436-37 (observing that the relative absence of reported deci-
sions involving reality television contracts may stem from the prevalence of mandatory arbitration 
provisions). This absence is not accidental but structurally produced. See id. (noting that arbitration 
clauses divert disputes from public courts, limiting the development of precedent and reducing in-
centives for contestants to litigate claims publicly). 
 170. See Jacobs, supra note 97 (“Arbitration clauses are used as a sword, not as a method of 
justice . . . .” (quoting Gary Adelman, attorney for a former cast member of The Real Housewives of 
New York City who alleged producers encouraged her relapse)). 
 171. Cort, supra note 16, at 443-44. 
 172. Id. (“Settlements make sense for both parties involved in this type of dispute—both cut 
the costs of litigating, the production companies can avoid invasive discovery, and the plaintiff can 
avoid public attention and scrutiny.”); see Reality TV — Low Cost Programming That Produces 
High Ratings, S. UNIV. BLOG (Aug. 10, 2016), https://www.southuniversity.edu/news-and-
blogs/2016/08/reality-tv-low-cost-programming-that-produces-high-ratings-119585 
[https://perma.cc/F23J-7FDC]; see supra note 38 and accompanying text.  
 173. See Cort, supra note 16, at 443-44. 
 174. See id. (“If few courts have had the chance to decide on these issues, then plaintiffs—
likely with less resources than production companies—are left without a clear path forward on how 
to litigate their claims.”); Jacobs, supra note 97. 
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programming structure is designed to generate.175 The resulting doctrinal 
gap leaves unresolved whether contracts of adhesion may lawfully insu-
late producer-controlled misconduct from meaningful judicial scruti-
ny.176 

IV. REFRAMING REALITY: A DOCTRINAL FRAMEWORK FOR LIABILITY 
WAIVERS WITHIN REALITY COMPETITION CONTRACTS 

Having identified the doctrinal and structural gaps surrounding 
these agreements,177 this Part proposes a legal framework that reconciles 
the tension between tort and contract principles when adhesion agree-
ments seek to extinguish liability for engineered emotional distress.178 
Subpart A articulates the need for a structured approach to reviewing li-
ability waivers embedded in contracts of adhesion and sets forth the pro-
posed analytical framework.179 Subpart B provides the economic and 
normative justifications for this framework, arguing that judicial inter-
vention is necessary to reflect modern protections for psychological in-
tegrity and ensure that creative freedom does not depend on treating hu-
man distress as a cost-free raw material for profit.180 Finally, Subpart C 
rebuts the argument that reality television contracts are largely enforcea-
ble because they are voluntarily entered into and industry practice is en-
trenched, demonstrating that such an analysis fails to account for the 
procedural coercion and substantive overreach inherent in these agree-
ments.181 

A. A Doctrinal Framework for Evaluating Liability Waivers 

The absence of clear judicial guidance necessitates a coherent 
framework for assessing the enforceability of liability waivers in reality 
competition agreements.182 Accordingly, this Note proposes a three-step 

 
 175. See Riley, supra note 12, at 123-27. 
 176. See id. at 125 (highlighting contract provisions that attempt to insulate producers from 
such harms); see also Cort, supra note 16, at 443-44 (explaining that the lack of lawsuits pertaining 
to reality TV contracts is due, in part, to the tendency to settle out of court); cf. RESTATEMENT 
(SECOND) OF CONTRACTS §§ 195(1), 208 (AM. L. INST. 1981) (recognizing limits on enforcement of 
contractual provisions that are unconscionable or contravene public policy). 
 177. See supra Part III.D. 
 178. See infra Part IV. 
 179. See infra Part IV.A. 
 180. See infra Part IV.B. 
 181. See infra Part IV.C; see also Riley, supra note 12, at 135-40. 
 182. See supra Part III.D; Daniel Markovits & Emad Atiq, Philosophy of Contract Law, in 
STANFORD ENCYCLOPEDIA OF PHILOSOPHY § 2.4 (Edward N. Zalta ed., Winter 2021 ed.), 
https://plato.stanford.edu/entries/contract-law [https://perma.cc/S572-6NZ3]. The authors observe 
that while contract law is rooted in individual autonomy and voluntary exchange, it is bounded by 
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judicial inquiry.183 First, courts must closely scrutinize the waiver’s text, 
applying the doctrine of contra proferentem184 to invalidate ambiguous 
or overbroad “catch-all” language that purports to waive all potential 
claims.185 Second, courts should determine whether the conduct alleged 
in the claim satisfies the elements of IIED or NIED.186 Liability for 
claims that satisfy the elements of IIED must be deemed non-waivable 
as a matter of public policy, while claims satisfying the elements of 
NIED should trigger a rebuttable presumption of invalidity and an as-
sessment of whether the harm was an inherent risk of the program’s 
format or a consequence of producer-controlled design choices that fall 
outside the scope of primary assumption of risk.187 Finally, this inquiry 
should be situated within a holistic unconscionability analysis that utiliz-
es a "sliding scale" approach to determine if the high degree of proce-
dural unfairness inherent in these contracts of adhesion renders the one-
sided risk allocation substantively unfair.188 

This framework should govern any judicial assessment of these 
agreements, including challenges raised in the context of arbitration.189 
While arbitration may dictate the forum, it cannot alter substantive 
public policy limits on waivers of intentional wrongdoing or insulate 
unconscionable risk-shifting provisions from review.190 By adopting this 
three-tier inquiry, the judiciary can uphold legitimate principles of 
private ordering without permitting producers to immunize themselves 
against accountability for severe emotional harm.191 Ultimately, this 

 
doctrines that prevent the enforcement of terms that “unreasonably, and extremely, favor one side.” 
Id. Using this guidance, a new approach is warranted because the equal bargaining power required 
for a legitimate contractual regime is obliterated in reality competition formats, where producers 
exploit “inequalities of bargaining sophistication” to induce foreseeable psychological harm for 
profit. Id.; Wyatt, supra note 144. 
 183. See infra Part IV.A.1–3. 
 184. Julie Young, Understanding the Contra Proferentem Rule in Contract Law, 
INVESTOPEDIA, https://www.investopedia.com/terms/c/contra-proferentem-rule.asp 
[https://perma.cc/EX7F-JG5U] (Aug. 29, 2025); see infra note 196 and accompanying text. 
 185. See infra Part IV.A.1. 
 186. See infra Part IV.A.2. 
 187. See infra Part IV.A.2.; RESTATEMENT (SECOND) OF CONTRACTS § 195(1) (AM. L. INST. 
1981); RESTATEMENT (SECOND) OF TORTS § 46(1) (AM. L. INST. 1965); RESTATEMENT (THIRD) OF 
TORTS: LIAB. FOR PHYSICAL & EMOTIONAL HARM § 3 (AM L. INST. 2010) (defining negligence in 
terms of failure to exercise reasonable care under the circumstances). 
 188. See infra Part IV.A.3. 
 189. See Cort, supra note 16, at 436-37 (“[O]ne possible reason there are so few lawsuits is 
because the mandatory arbitration clause in talent agreements precludes claims from being brought 
to court, and talent may not want to argue their claims in arbitration.”). 
 190. See  Higgins v. Super. Ct., 45 Cal.Rptr.3d 293, 300 (Ct. App. 2006). 
 191. See Tunkl v. Regents of Univ. of Cal., 383 P.2d 441, 442 (Cal. 1963). The three-tier in-
quiry proposed in this Note adapts the Tunkl court’s multi-factor analysis to evaluate whether ex-
culpatory clauses in reality television contracts overreach into matters of public interest. Id. at 444-
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approach prevents standardized drafting from overriding non-delegable 
duties of care, promoting a coherent jurisprudence that reflects the actual 
mechanics of modern reality competition television production.192 

1.   Scrutiny of the Waiver’s Text 

Courts should begin by scrutinizing the precise language of the 
waiver itself.193 Narrow, clearly defined clauses that explicitly limit 
liability for ordinary negligence may be enforceable, provided they are 
unambiguous and voluntarily agreed to and understood.194 However, 
provisions that purport to waive “any and all claims” or broadly 
encompass conduct beyond negligence should be presumptively invalid 
as contrary to public policy.195 Ambiguous or overbroad language should 

 
46. Just as Tunkl acknowledges that the freedom of contract is not absolute—particularly where an 
agreement is an adhesion contract or involves an extreme disparity in bargaining power—this 
framework maintains that legitimate principles of private ordering do not extend to the preemptive 
immunization of parties against liability for intentional or severe emotional harm. Id. at 442, 444-
46. By applying this framework, courts can distinguish between permissible risk allocation and 
standardized drafting that impermissibly attempts to extinguish liability for conduct that violates 
basic tort protections. Cf. id. 
 192. See RESTATEMENT (SECOND) OF CONTRACTS §§ 178(1), 195(1) (AM. L. INST. 1981); 
RESTATEMENT (SECOND) OF TORTS §§ 46(1), 313(1) (AM. L. INST. 1965). The “actual mechanics of 
modern reality television production” include practices like tightly controlled filming environments, 
producer-driven narrative manipulation, sleep and resource deprivation, and the strategic isolation 
of contestants to elicit heightened emotional responses. See supra note 47 and accompanying text. 
 193. See Hanks v. Power Ridge Rest. Corp., 885 A.2d. 734, 742 (Conn. 2005). In declining to 
enforce a recreational liability waiver, the court in Hanks stressed that although freedom of contract 
permits parties to allocate risk, that freedom yields where enforcement would contravene public 
policy. Id. at 742, 747. The court refused to rely solely on the waiver’s facial clarity, instead scruti-
nizing the breadth of the exculpatory language, the nature of the activity, and the parties’ relative 
bargaining power to determine whether the provision impermissibly insulated the drafter from ac-
countability for its own conduct. Id. at 744-46. This insistence on careful examination of the waiv-
er’s text and context—rather than reflexive enforcement—supports the heightened review required 
when agreements purport to extinguish liability for intentional or negligent infliction of emotional 
distress. Id.; see supra notes 138-51 and accompanying text.  
 194. Ingersoll-Rand Co. v. El Dorado Chem. Co., 283 S.W.3d 191, 195 (Ark. 2008). In the 
context of these agreements, “voluntary” cannot mean mere acquiescence to sweeping boilerplate 
provisions; it requires that contestants understand, in concrete terms, the nature of the risks and con-
duct the waiver purports to cover. Compare id., with Riley, supra note 12, at 125. Riley highlights 
several examples of these sweeping provisions within reality TV agreements—one of which re-
quires contestants to acknowledge that compliance with “Series Rules may cause . . . emotional dis-
tress,” and that all such harms are released. Riley, supra note 12, at 125. Clauses of this breadth—
vaguely referencing distress while omitting any meaningful description of the producer-controlled 
practices that may generate it—collapse meaningful consent into a formal signature. Id. True volun-
tariness demands more than a generalized warning that stress may occur; it requires clarity suffi-
cient for a participant to comprehend the specific protections being surrendered. Ingersoll-Rand Co., 
283 S.W.3d at 195. 
 195. RESTATEMENT (SECOND) OF CONTRACTS § 195 cmt. a (AM. L. INST. 1981); Ingersoll-
Rand Co., 283 S.W.3d at 195; Cheng et al., supra note 80, at 573, 580. 
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be construed against the drafter under the doctrine of contra 
proferentem,196 particularly where the contestant had no role in drafting 
or negotiating the agreement.197 This ensures that producers cannot rely 
on vague catch-all language to evade accountability for conduct that 
creates unreasonable or deliberate risks of serious emotional harm.198 

2.   Assessing IIED, NIED, and Assumption of Risk 

Next, courts should not allow a waiver to bar a claim without first 
assessing whether the challenged production practices, taken as true, 
plausibly satisfy the elements of IIED or NIED.199 Courts should not ac-
cept generalized descriptions of the show as “dramatic” or “competitive” 
in the abstract, but should instead require a concrete, practice-specific 
account of what production did and how those actions allegedly caused 
severe emotional distress.200 If the alleged conduct satisfies the elements 
of IIED, courts must refuse enforcement as a matter of public policy.201 
Where the harm satisfies the elements of NIED, the waiver should be 
subject to a rebuttable presumption of invalidity.202 Ultimately, while 

 
 196. Young, supra note 184. Contra proferentem is a legal doctrine stating that if a contract 
term is ambiguous, it must be interpreted against the interests of the party who drafted it. Id.; Staff-
ing Specifix, Inc. v. Tempworks Mgmt. Servs., Inc., 913 N.W.2d 687, 693 (Minn. 2018) (“The rule 
that ambiguous contract terms are to be construed against the drafter has been called the canon of 
‘contra proferentem.’”).  
 197. See Victoria v. Super. Ct., 710 P.2d 833, 834-35 (Cal. 1985) (“Ambiguities in contract 
language are to be resolved against the drafter.”); Rimberg, supra note 19, at 1096-97 (highlighting 
the unequal bargaining power that exists in the formation of contracts between producers and reality 
show participants).  
 198. See RESTATEMENT (SECOND) OF CONTRACTS § 206 cmt. a (AM. L. INST. 1981) (“Where 
one party chooses the terms of a contract, he is likely to provide more carefully for the protection of 
his own interests than for those of the other party.”); Ingersoll-Rand Co., 283 S.W.3d at 195 (“[Ex-
culpatory provisions] are to be strictly construed against the party relying on them.”); Riley, supra 
note 12, at 124-27. 
 199. Howell v. N.Y. Post Co., 612 N.E.2d 699, 702 (N.Y. 1993); Wilkerson v. Duke Univ., 
748 S.E.2d 154, 159 (N.C. Ct. App. 2013). Requiring this threshold analysis ensures that waivers 
are not enforced reflexively where the underlying allegations describe conduct that, if proven, 
would fall within recognized tort protections for emotional harm. Howell, 612 N.E.2d at 702; 
Wilkerson, 748 S.E.2d at 159.  
 200. See RESTATEMENT (SECOND) OF TORTS § 46 cmt. d (AM. L. INST. 1965) (explaining that 
IIED liability depends on the specific facts alleged and whether the recitation of those facts would 
be regarded as “outrageous” by an average member of the community, rather than on generalized 
characterizations of conduct). Courts should permit contestants to present statements and evidence 
detailing how these practices operated in reality. See, e.g., Rose, supra note 47. This may include 
examining sleep deprivation policies, isolation protocols, alcohol manipulation, engineered confron-
tations, exploitation of known personal trauma, or other producer-directed tactics. See, e.g., id.; Tait, 
supra note 47; Garvey, supra note 47. 
 201. RESTATEMENT (SECOND) OF CONTRACTS § 195(1) (AM. L. INST. 1981). 
 202. See RESTATEMENT (SECOND) OF TORTS § 496B cmt. d (AM. L. INST. 1965) (noting that 
exculpatory agreements are strictly construed against the party seeking exculpation). In the reality 
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narrow clauses explicitly allocating risk for ordinary negligence may 
remain enforceable, they must be strictly construed to ensure they do not 
insulate producers from the foreseeable consequences of failing to meet 
the professional standard of care.203 

Producers may attempt to avoid this scrutiny by invoking primary 
assumption of risk, but that doctrine must be applied with precision.204 
The judicial inquiry should not center on whether reality television is 
stressful in the abstract, but rather on whether the alleged emotional 
injury was a natural incident of the competitive premise or a 
consequence of producer-controlled design choices.205 To resolve this, 
courts must first identify the core risks essential to the program’s 
format—such as the stress of elimination or social rejection—which 
participants may be said to assume.206 In doing so, the judiciary should 

 
television context, this strict construction warrants a rebuttable presumption of invalidity for NIED 
waivers because the formation of these agreements typically involves a gross disparity in bargaining 
power and the unilateral creation of enhanced risks that fall outside a participant’s reasonable ex-
pectations. Hopkins, supra note 105, at 11-12; see also RESTATEMENT (SECOND) OF CONTRACTS 
§ 208 (AM. L. INST. 1981) (permitting courts to refuse enforcement of unconscionable terms). By 
shifting the burden to the producer to demonstrate that the risk was inherent to the competition ra-
ther than an engineered harm, this standard aligns with the “sliding scale” approach to unconsciona-
bility, where a high degree of procedural unfairness—inherent in take-it-or-leave-it reality agree-
ments—reduces the threshold for finding substantive unconscionability. Cf. Armendariz v. Found. 
Health Psychcare Servs., Inc., 6 P.3d 669, 690-91, 694 (Cal. 2000) (applying the “sliding scale” to 
find that the more substantively oppressive the contract term, the less evidence of procedural uncon-
scionability is required to conclude it is unenforceable). 
 203. See RESTATEMENT (SECOND) OF CONTRACTS § 195 cmts. a–b (AM. L. INST. 1981) (noting 
that while a party may contract against liability for negligence, such terms are not favored and are 
strictly construed against the party seeking isolation from liability). In the reality competition con-
text, strict construction ensures that a waiver of ordinary risks does not transform into a blanket im-
munity for a producer’s failure to adhere to the professional standard of care—including the duty to 
provide adequate psychological screening and medical supervision. See, e.g., City of Santa Barbara 
v. Super. Ct., 161 P.3d 1095, 1102 (Cal. 2007) (distinguishing between ordinary negligence, which 
may be waivable in some contexts, and gross negligence or conduct that violates a public interest, 
which is not waivable).  
 204. See Shin v. Ahn, 165 P.3d 581, 584 (Cal. 2007). By drawing a clear line between risks 
that are inherent in an activity and those that are heightened by a defendant’s conduct, the court in 
Shin made clear that assumption of risk does not excuse deliberately created or reckless harm. Id. at 
590. That same reasoning should guide courts when evaluating whether waivers in reality competi-
tion contracts can shield producers from liability. Cf. id. at 590. 
 205. Cf. id. at 590. An example of distress inherent from competitive activity would be distress 
stemming from getting voted off of a show. Fiouzi, supra note 152. In contrast, an example of emo-
tional distress arising from producer-controlled conduct would be prolonged sleep deprivation lead-
ing to a breakdown. Tait, supra note 47. Genuinely unforeseeable harms, like an unexpected medi-
cal emergency or an accidental injury unrelated to production directives, would also be able to be 
disclaimed. See RESTATEMENT (SECOND) OF TORTS § 435(2) (AM. L. INST. 1965). 
 206. See Knight v. Jewett, 834 P.2d 696, 704 (Cal. 1992) (explaining that the scope of a de-
fendant’s legal duty depends “on the nature of the sport or activity in which the defendant is en-
gaged”). In the reality television context, inherent risks are those that are essential to the competitive 
format and cannot be eliminated without fundamentally altering the nature of the program, such as 
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resist the categorical dismissal of emotional distress as “part of the 
show.”207 When psychological harm flows from conditions deliberately 
structured or materially intensified by production—rather than from the 
ordinary pressures of competition—assumption of risk does not justify 
enforcement of a waiver.208 In such instances, the producer has breached 
their non-delegable duty not to increase the risks beyond those essential 
to the activity.209 

3.   Evaluating Unconscionability and Invoking the “Sliding Scale” 

Finally, as these agreements operate as contracts of adhesion, courts 
should assess enforceability through a holistic unconscionability analysis 
that considers both procedural and substantive elements together.210 Pro-
cedurally, this requires close attention to the realities of formation: time 
pressure, absence of negotiation, lack of representation, and structural 
imbalance.211 Substantively, courts must determine whether a waiver’s 
terms and risk allocation are so one-sided as to “shock the con-
science.”212  

 
getting voted off of the show or participating in a physical challenge. See, e.g., Fiouzi, supra note 
152; Dalton Ross, Survivor’s 50 Best Challenges Ever, ENT. WKLY. (Feb. 24, 2026, 11:15 AM), 
https://ew.com/survivor-the-50-best-challenges-ever-11912930 [https://perma.cc/6TZT-LYLA]. 
 207. Compare Brara, supra note 10, with RESTATEMENT (SECOND) OF TORTS § 46(1) (AM. L. 
INST. 1965). The production tactics described by Brara—such as alcohol manipulation and decep-
tive editing—reflect harms that are not inherent or ordinarily incident to competition itself, but ra-
ther are intentionally created or materially intensified by producers, placing them outside the scope 
of the primary assumption of the risk. Brara, supra note 10; Shin, 165 P.3d at 584.  
 208. Cf. Shin, 165 P.3d at 584 (“[A] court need not ask what risks a particular plaintiff subjec-
tively knew of and chose to encounter, but instead must evaluate the fundamental nature of the sport 
and the defendant’s role in or relationship to that sport in order to determine whether the defendant 
owes a duty to protect a plaintiff from the particular risk of harm.” (quoting Knight, 834 P.2d at 
696)). 
 209. See id. at 590. 
 210. See Pinnacle Museum Tower Ass’n v. Pinnacle Mkt. Dev. (US), LLC, 282 P.3d 1217, 
1232 (Cal. 2012); Atkins v. Swimwest Fam. Fitness Ctr., 691 N.W.2d 334, 340-42 (Wis. 2005). In 
declining to enforce a health club’s exculpatory clause, the court in Atkins emphasized that such 
provisions are violations of public policy when they are overly broad, ambiguous, or presented in a 
standardized, nonnegotiable format that fails to clearly inform the signer of the rights being relin-
quished. Id. at 341-42. The court evaluated the totality of the circumstances surrounding the transac-
tion, including the clarity of the waiver and the relative bargaining positions of the parties. Id. at 
340-42. This contextual, public-policy-driven scrutiny informs the approach proposed in this Note, 
which likewise calls for careful examination of the circumstances under which reality TV waivers 
are executed and the scope of the risks they purport to release. See supra notes 194-210 and accom-
panying text.  
 211. See Pinnacle, 282 P.3d at 1232; Hopkins, supra note 105, at 11-12. 
 212. Pinnacle, 282 P.3d at 1232. Terms that “shock the conscience” may look like provisions 
that grant producers the “sole election and discretion” to edit and broadcast a contestant’s 
appearance in a “surprising, defamatory, disparaging, embarrassing or unfavorable nature”—while 
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Courts should invoke the “sliding scale” approach to address the 
fact that the high degree of procedural unfairness inherent in these 
agreements lowers the evidentiary threshold required to find these one-
sided waivers substantively unconscionable.213 Where this procedural 
coercion converges with terms that shift the entire risk of producer-
engineered harms onto the participant, the resulting imbalance “shocks 
the conscience” and warrants a judicial refusal to enforce the waiver.214 

B. Policy Considerations 

A predictable objection to this proposal is that it would strip audi-
ences of the shows they enjoy.215 However, limiting the enforceability of 
liability waivers for intentional conduct does not threaten the creative 
freedom that fuels reality television’s success.216 Producers would re-
main free to craft competitive, emotionally-charged programming that 
captivates audiences; they simply could not contract away responsibility 
for serious psychological harm they deliberately or negligently cause.217 

 
simultaneously forcing the participant to waive all claims arising from such conduct. Riley, supra 
note 12, at 126-27. 
 213. See Daiza, supra note 95 at 226. The “sliding scale” approach is particularly applicable to 
reality competition agreements because the extreme procedural imbalance of the take-it-or-leave-it 
casting process—where contestants are often treated as “dispensable” commodities with no bargain-
ing power—lowers the substantive threshold for finding a provision unconscionable. Id.; Riley, su-
pra note 12, at 136. By analyzing these prongs in tandem, the judiciary can recognize that this lack 
of meaningful choice necessitates closer scrutiny of one-sided waivers that attempt to immunize 
producers from the foreseeable consequences of conduct within their unilateral control. Daiza, su-
pra note 95, at 226. 
 214. See Pinnacle, 282 P.3d at 1232; Riley, supra note 12, at 124-25; Daiza, supra note 95, at 
226.  
 215. See Amy Cho, Reality Television Sparks Conversation on Recent Popularity, Parasocial 
Relationships, THE STATE NEWS (Feb. 16, 2026), https://statenews.com/article/2026/02/reality-
television-sparks-conversation-on-recent-popularity-parasocial-relationships 
[https://perma.cc/TJ3Y-TX7D] (“[R]eality television is popular, specifically right now, because as 
we’re getting . . . more aware of things like artificial intelligence and expanding in the digital age—
people are craving realness. They’re craving authenticity. They’re craving connection, and reality 
television gives us a taste of that.” (quoting Mariah Wellman, Assistant Professor of Advertising 
and Public Relations)). 
 216. Cf. John Sadler, Sports Organizations Must Comply with Safety Laws or Face Conse-
quences, SADLER SPORTS & RECREATION INS., https://www.sadlersports.com/blog/sports-
organizations-must-comply-with-safety-laws-or-face-consequences [https://perma.cc/G9SU-SG4S] 
(last visited July 18, 2026) (demonstrating that modern athletics operate under mandated safety laws 
such as concussion protocols, coach training, and sudden cardiac arrest prevention without reducing 
competitive vitality); NAT’L STUNT & SAFETY DEP’T SCREEN ACTORS GUILD, SAFETY BULLS. 
(2009), https://www.sagaftra.org/sites/default/files/safety_bulletins_amptp_part_1_9_3_0.pdf 
[https://perma.cc/XSM9-CR26] (outlining established safety standards for stunt performers to min-
imize risk while enabling complex, expressive stunt work in film and television). 
 217. See Riley, supra note 12, at 124-27; Wyatt, supra note 144; Mark Andrejevic, The Work 
of Being Watched: Interactive Media and the Exploitation of Self-Disclosure, 19 CRITICAL STUD. 
MEDIA COMMC’N 230, 231 (2002) (explaining that reality television relies on participants who 
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Ultimately, reality competition shows do not require the intentional im-
position of duress, humiliation, or emotional breakdowns in order to be 
compelling.218 Additionally, other industries illustrate that creative ex-
pression and participant protection are not mutually exclusive.219 For ex-
ample, both professional athletics and stunt-based entertainment operate 
within defined safety constraints without sacrificing intensity, drama, or 
authenticity.220 Reality television should be no different.221 Safeguarding 
contestants’ psychological well-being is not an effort to sanitize the gen-
re, but to ensure that risks are genuinely inherent to the competition—
not artificially engineered and then shielded from accountability through 
sweeping waivers.222 

Moreover, modern legal and policy understandings of mental health 
underscore the need for meaningful limits on contractual waivers that 

 
"submit their lives to comprehensive scrutiny" as a "form of value-generating labor," illustrating 
that the emotional intensity of these programs is a calculated and highly monitored economic prod-
uct). These accounts highlight reality television’s reliance on engineered emotional intensity, but 
they do not suggest that creative design depends upon absolute contractual immunity from liability 
for intentional or negligent infliction of emotional distress. See Andrejevic, supra, at 231.  
 218. See, e.g., Ruby Tandoh, Inside the World of “The Great British Bake Off,” NEW YORKER 
(Aug. 25, 2025), https://www.newyorker.com/magazine/2025/09/01/inside-the-world-of-the-great-
british-bake-off [https://perma.cc/5FNT-CLH4]. The Great British Bake Off became a massive 
global hit by focusing on kindness, camaraderie, and low-stakes competition, demonstrating that 
viewers can be invested in outcomes and thus generate good ratings without needing contestants to 
be humiliated. See id. This can also be done in documentary-style format, with shows that follow 
real people in their natural environment, like Deadliest Catch or Queer Eye, often producing high 
drama simply through the challenges of life and the process of personal growth. See Hal Bernton, 
‘Deadliest Catch,’ A Reality Show with Drama—and Room for Make-Believe, SEATTLE TIMES (Apr. 
4, 2022, 10:21 AM), https://www.seattletimes.com/seattle-news/environment/deadliest-catch-a-
reality-show-with-drama-and-room-for-make-believe [https://perma.cc/NBW5-Q6WU]; John 
Christman, ‘Queer Eye’ Reminds Us That We All Deserve Care and Kindness, U.S. CATHOLIC (Apr. 
4, 2025), https://uscatholic.org/articles/202504/queer-eye-reminds-us-that-we-all-deserve-care-and-
kindness [https://perma.cc/C3J5-WHQC]. 
 219. See Sadler, supra note 216; NAT’L STUNT & SAFETY DEP’T SCREEN ACTORS GUILD, su-
pra note 216. 
 220. Sadler, supra note 216; NAT’L STUNT & SAFETY DEP’T SCREEN ACTORS GUILD, supra 
note 216. 
 221. See Laura Valeria Salas, How Reality TV Could Change Labor Laws in Hollywood, 
N.Y.U. J. INTELL. PROP. & ENT. L. BLOG (Nov. 11, 2025), https://jipel.law.nyu.edu/how-reality-tv-
could-change-labor-laws-in-hollywood [https://perma.cc/3X4F-AQ56]. Reality television partici-
pants are typically denied the labor protections afforded to scripted actors, largely because they are 
classified as non-union independent contractors. Id. As a result, they lack the collective bargaining 
safeguards and workplace standards that apply to traditional film actors and stunt performers. Id. 
Although reality programming is often treated as distinct from scripted productions for labor-law 
purposes, the day-to-day realities are strikingly similar: producers exercise substantial control over 
participants’ schedules, living conditions, and on-camera behavior. See Wyatt, supra note 144. 
When contestants operate under comparable levels of oversight and exposure to risk, the absence of 
formal union protections should not translate into diminished legal accountability for intentional or 
negligent emotional harm. See id.; Salas, supra.  
 222. See Hare, supra note 15; Salas, supra note 221. 
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purport to excuse IIED or NIED.223 The psychological toll these shows 
can impose—manifesting in anxiety, depression, humiliation, reputa-
tional harm, and lasting trauma—reflects harms that the law recognizes 
as real, measurable, and deserving of protection.224 Emotional injury is 
no longer viewed as secondary to physical harm; it is understood as a se-
rious intrusion on personal integrity.225 Allowing producers to preemp-
tively disclaim liability for intentionally or negligently inflicted psycho-
logical harm would elevate contractual formalism over the substantive 
protections modern tort law has evolved to provide, weakening the law’s 
commitment to safeguarding mental as well as physical well-being.226 

Furthermore, restricting enforcement of waivers for conduct that 
satisfies the elements of IIED or NIED preserves tort law’s core deter-
rent function.227 When producers are granted contractual immunity 
through expansive waivers, the traditional financial incentives to miti-
gate risk are functionally eliminated.228 Without the threat of legal liabil-
ity, there is no economic reason to stop escalating the psychological 

 
 223. See RESTATEMENT (THIRD) OF TORTS: LIAB. FOR PHYSICAL & EMOTIONAL HARM § 46 
(AM L. INST. 2010). This section notes that liability attaches when a party acts with deliberate disre-
gard of a high risk of emotional distress, even if they did not specifically desire to cause the harm. 
Id. cmt. i. It also discusses that legal intervention is warranted when the inflicted distress is so “se-
vere that no reasonable [person] could be expected to endure it.” Id. cmt. j (alteration in original); 
see also Howell v. N.Y. Post Co., 612 N.E.2d 699, 702 (N.Y. 1993) (recognizing IIED as an inde-
pendent tort protecting severe emotional harm, even while describing it as a “highly disfavored” 
cause of action). 
 224. See Tait, supra note 47; Okwerekwu, supra note 47; Maitrayee Dey, Reality TV Statistics 
by Shows, Franchise, Demographics and Popularity (2026), ELECTRO IQ, 
https://electroiq.com/stats/reality-tv-statistics [https://perma.cc/G8NC-DU4P] (Mar. 14, 2026) 
(highlighting reality TV statistics, one of which shows that at least thirty-eight people have commit-
ted suicide after appearing on a reality TV show); RESTATEMENT (THIRD) OF TORTS: LIAB. FOR 
PHYSICAL & EMOTIONAL HARM § 46 (AM L. INST. 2010).  
 225. See Howell, 612 N.E.2d at 701-02; see also RESTATEMENT (THIRD) OF TORTS: LIAB. FOR 
PHYSICAL & EMOTIONAL HARM § 46 cmt. j (AM L. INST. 2010). 
 226. RESTATEMENT (SECOND) OF CONTRACTS § 195(1) (AM. L. INST. 1981); RESTATEMENT 
(THIRD) OF TORTS: LIAB. FOR PHYSICAL & EMOTIONAL HARM § 46(1); Howell, 612 N.E.2d at 702; 
see also Linda Geddes, ‘Greater and Greater Risk’ in Reality TV Tests Media Psychologists’ Skills, 
THE GUARDIAN (Mar. 7, 2024, 12:00 AM), 
https://www.theguardian.com/science/2024/mar/07/greater-and-greater-risk-in-reality-tv-tests-
media-psychologists-skills [https://perma.cc/QH4E-5GPW] (discussing the necessity of professional 
psychological protocols to mitigate the increasing risk to participants’ mental health inherent in 
modern production environments). 
 227. RESTATEMENT (SECOND) OF TORTS § 901(c) (AM. L. INST. 1979) (identifying punishment 
of wrongdoers and deterrence of wrongful conduct as a key purpose of tort actions).  
 228. See Cheng et al., supra note 80, at 579-80 (explaining that expansive waivers “eliminate 
injurer incentives to exercise care” because defendants do not realize—or do not pay—the “true 
cost” of the risks they create). 
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stakes to capture audience attention.229 This creates a systemic race to 
the bottom where human distress, rather than creative talent, becomes 
the cheapest raw material for profit.230 In an industry driven by competi-
tion for ratings, such immunity invites an escalation of harm that trans-
forms psychological trauma into a cost-free tool of entertainment.231 A 
clear judicial refusal to enforce these waivers is therefore necessary to 
realign production incentives with basic standards of participant safety 
and well-being.232 

C. Countering Riley: Why Reality Competition Contracts Are, in Fact, 
Unconscionable 

In Catherine Riley’s article, Signing in Glitter or Blood?: Uncon-
scionability and Reality Television Contracts, the author contends that 
even the sweeping, one-sided provisions common in reality television 
agreements do not rise to the level of unconscionability.233 Procedurally, 
she maintains that contestants voluntarily elect to participate, often with 
an opportunity to review the contract, thereby weakening claims of coer-
cion or meaningful lack of assent.234 Substantively, she contends that 
these agreements must be assessed against the backdrop of the enter-
tainment industry’s commercial realities—where overinclusive drafting, 
risk concentration on producers, and the promise of exposure or finan-
cial gain are standard features.235 In her view, unequal bargaining power 
and adhesion terms, standing alone, do not “shock the conscience” when 
contestants willingly pursue a potentially transformative opportunity.236 

Riley’s claim that reality television contracts are not procedurally 
unconscionable rests heavily on the premise that contestants “freely 

 
 229. Id. at 575, 588 (characterizing waivers as “costless shields” and “psychological trick[s]” 
that allow defendants to “proceed as if the cases [striking down waivers] never happened” because 
they perceive no penalty for overreaching). 
 230. See Roberts, supra note 40, at 15 (quoting Survivor executive producer Mark Burnett’s 
statement that reality programs are primarily “marketing vehicle[s]” designed for the “endgame” of 
selling products in stores, which underscores the risk that participant well-being may be subordinat-
ed to commercial interests if not protected by non-waivable tort duties). 
 231. Cf. id. at 13, 18 (describing how the challenge subgenre became “more outrageous each 
season” and how producers deliberately turn contestants into “characters” to stir up controversy, 
suggesting an industry-wide trend toward escalating psychological tension to maintain market dom-
inance). 
 232. See Cheng et al., supra note 80, at 573 (“By refusing to enforce [overbroad liability waiv-
ers], courts not only protect the victims at hand but also future potential victims. After all, if such 
waivers are unenforceable, defendants gain nothing from using them in the first place.”). 
 233. Riley, supra note 12, at 135-36, 139. 
 234. Id. at 135-36. 
 235. Id. at 137-39. 
 236. Id. at 140-41. 
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choose” to participate.237 However, voluntariness in the abstract does not 
resolve the procedural inquiry.238 The relevant question is not whether 
contestants want the opportunity; it is whether they meaningfully assent 
to the terms imposed as a condition of receiving it.239 In an environment 
defined by replaceability and nonnegotiable drafting, these agreements 
align with classic principles of adhesion.240 Ultimately, the optional na-
ture of participation cannot immunize a contract from scrutiny, as such a 
rule would allow any industry to evade oversight by framing involve-
ment as a voluntary privilege.241 When these adhesion structures are 
used to waive liability for producer-engineered harms, the procedural 
imbalance directly undermines the claim that consent was ever meaning-
fully given.242  

Further, Riley’s emphasis on commercial risk and industry practice 
misconstrues the substantive inquiry.243 Substantive unconscionability 
does not turn on the scale of a producer’s investment or the prevalence 
of broad waivers within the industry; rather, it turns on whether the re-
sulting allocation of risk is so one-sided as to offend public policy.244 
These agreements reflect not neutral risk-shifting, but a structural 
asymmetry that grants producers near-total control over filming envi-
ronments while insulating them from foreseeable consequences of harm-
ful choices.245 The promise of exposure cannot cure this imbalance, as an 
attractive opportunity does not transform a fundamentally oppressive 

 
 237. Id. at 135-36. 
 238. See RESTATEMENT (SECOND) OF CONTRACTS § 208 cmt. d (AM. L. INST. 1981) (noting 
that unconscionability focuses on unfair surprise and lack of meaningful choice, notwithstanding 
formal assent); Pinnacle Museum Tower Ass’n v. Pinnacle Mkt. Dev. (US), LLC, 282 P.3d 1217, 
1232 (Cal. 2012). 
 239. Pinnacle, 282 P.3d at 1232. 
 240. Hopkins, supra note 105, at 11-12; Riley, supra note 12, at 136; Steven v. Fidelity & Cas-
ualty Co., 377 P.2d 284, 296-97 (Cal. 1962). Moreover, while contestants do voluntarily choose to 
sign up, they rarely—if ever—know the true nature of what they are signing up for, further cutting 
against the “voluntary” aspect. See supra notes 154-56 and accompanying text. 
 241. See RESTATEMENT (SECOND) OF CONTRACTS § 208 cmt. d (AM. L. INST. 1981); Williams 
v. Walker-Thomas Furniture Co., 350 F.2d 445, 449-50 (D.C. Cir. 1965) (explaining that uncon-
scionability turns on the “absence of meaningful choice” together with terms unreasonably favora-
ble to the stronger party). 
 242. See Hopkins, supra note 105, at 11-12; Pinnacle, 282 P.3d at 1232. 
 243. Compare Riley, supra note 12, at 137-40, with RESTATEMENT (SECOND) OF CONTRACTS 
§ 195(1) (AM. L. INST. 1981). The mere fact that one party has invested substantial financial re-
sources, or offers intangible benefits such as publicity or exposure, does not convert an otherwise 
impermissible waiver into a fair exchange; public policy does not permit deliberate or reckless in-
fliction of harm to be justified by economic risk allocation or promotional opportunity. 
RESTATEMENT (SECOND) OF CONTRACTS § 195(1) (AM. L. INST. 1981).  
 244. Pinnacle, 282 P.3d at 1232. 
 245. Riley, supra note 12, at 124-27; see supra text accompanying notes 129-32.  
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term into a conscionable one.246 Moreover, Riley’s conclusion that such 
terms therefore fail to “shock the conscience” overlooks the nature of the 
standard itself, as the test is contextual and rooted in public policy, not 
deferential to industry practice or commercial risk.247 Waivers that seek 
to immunize production companies from producer-inflicted harms im-
plicate non-waivable tort protections and therefore demand searching 
scrutiny, irrespective of the commercial setting or a participant’s aspira-
tional reward.248 

V. CONCLUSION 

Reality competition programming occupies a uniquely complex 
space at the intersection of entertainment, contract, and tort law.249 The 
case law addressing these agreements remains sparse and unsettled,250 
yet the underlying principles that govern their enforceability are neither 
novel nor uncertain.251 Tort doctrine recognizes emotional integrity as a 
legally protected interest,252 and contract law has long restricted the ex-
tent to which parties may disclaim liability—particularly concerning in-
tentional misconduct.253 The industry’s reliance on sweeping exculpato-
ry clauses, therefore, cannot be evaluated in isolation from these 
foundational constraints.254  

A coherent framework would not destabilize settled expectations; it 
would reaffirm them.255 Courts may continue to enforce waivers that 
allocate ordinary risks inherent in competition, but where agreements 

 
 246. See Larry A. DiMatteo & Bruce Louis Rich, A Consent Theory of Unconscionability: An 
Empirical Study of Law in Action, 33 FLA. STATE UNIV. L. REV. 1067, 1098 (2006). The authors’ 
empirical study found that in most instances where substantive unconscionability was present—
even without a finding of procedural unconscionability or bargaining unfairness—the contract was 
ruled unconscionable. Id at 1098. Furthermore, logistic regression analysis revealed that when a 
contract is found to be one-sided, it is 93.74 times more likely to be found unconscionable regard-
less of other factors. Id at 1106. This suggests that the inherent purity of procedure or the perceived 
attractiveness of a deal cannot insulate a fundamentally oppressive term from judicial intervention. 
Id. at 1098, 1106. 
 247. Riley, supra note 12, at 137-40; see Pinnacle, 282 P.3d at 1232; United States v. Mumuni, 
946 F.3d 97, 107 (2d Cir. 2019) (noting that what shocks the conscience “depends on the ‘informed 
intuition of the . . . panel’ and that the standard is ‘highly contextual’ and ‘involves some degree of 
subjectivity’ in its application.”). 
 248. Mumuni, 946 F.3d at 107; Wilkerson v. Duke Univ., 748 S.E.2d 154, 159 (N.C. Ct. App. 
2013); RESTATEMENT (SECOND) OF TORTS § 46(1) (AM. L. INST. 1965). 
 249. See supra Parts II.A, III.A–C. 
 250. See supra Parts II.D, III.D. 
 251. See supra Part II.B–C. 
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purport to contract away liability for producer-inflicted harms, 
enforcement must yield to established limits on exculpation and to 
unconscionability principles governing adhesion contract formation.256 
Such an approach does not rewrite entertainment contracts; it simply 
clarifies that emotional harm deliberately or unreasonably created cannot 
be insulated through standardized drafting.257  

At its core, this reform is not about limiting creative freedom; it is 
about striking a balance between spectacle and legal responsibility.258 As 
reality competition programming continues to escalate emotional inten-
sity as a marketable feature, courts must recognize that assumptions of 
voluntariness lose force in environments defined by structural control 
and pronounced bargaining disparities.259 By replacing the categorical 
dismissal of emotional distress with a rigorous inquiry into whether a 
harm was a natural incident of competition or a result of producer-
controlled design, the judiciary can ensure that innovation in entertain-
ment does not outpace fundamental legal protection.260 The law need not 
script the stories reality television tells, but it must ensure that those sto-
ries are produced within enduring boundaries of responsibility, consent, 
and public policy.261  
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