NOTE
STITCHED AND STOLEN: HOW FAST FASHION
EXPLOITS LEGAL LOOPHOLES

I. INTRODUCTION

An independent designer sends samples of her original garment to a
brand in hopes of collaboration.! Months later, a near-identical design
appears under that brand’s label, without attribution, without compensa-
tion, and without consent.” She can prove access.” She can demonstrate
there are substantial similarities.* Yet under U.S. intellectual property
(“IP”) law, she has little legal recourse.’ This story is no anomaly, rather
a predictable result of a system that leaves the fashion designs of small
independent designers largely unprotected.

Public discussion of design piracy—the widespread copying of
fashion designs that fall outside traditional IP protection—often focuses
on fast-fashion conglomerates reproducing runway styles at scale.” In-
creasingly, however, similar patterns emerge among independent brands
and influencer-founded labels that possess greater platform reach and

1. See Eliza Huber, Karen Perez of Second Wind Wants to Move on After Danielle Bernstein
Mask Controversy, REFINERY29, https://www.refinery29.com/en-us/2020/07/9928708/danielle-
bernstein-we-wore-what-mask-copy-second-wind-karen-perez [https://perma.cc/ESGE-B69T] (July
23,2020).

2. Seeid.

3. See id. In a copyright infringement action, a plaintiff must establish copying by demon-
strating both that the defendant had access to the original work and that the two works are substan-
tially similar in their protectable element. MELVILLE B. NIMMER & DAVID NIMMER, 4 NIMMER ON
COPYRIGHT § 13D.02 (2026). Access refers to the alleged infringer’s reasonable opportunity to
view or obtain the copyrighted work prior to creating the accused work. /d.

4. See Huber, supra note 1. Substantial similarity requires that an ordinary observer would
recognize the defendant’s work as appropriating protected expression from the original, rather than
unprotectable functional or utilitarian features. See NIMMER & NIMMER, supra note 3, at § 13D.14.
In the context of apparel, this inquiry is further constrained by the separability doctrine, which limits
copyright protection to nonfunctional, conceptually separable design elements and excludes gar-
ments’ overall shapes, cuts, and silhouettes. See MELVILLE B. NIMMER & DAVID NIMMER, 1
NIMMER ON COPYRIGHT § 2A.08. (Matthew Bender, Rev. Ed. 2025).

5. See Lisa Wang, The Copying of Independent Fashion Designers: Perils and Potential
Remedies in a Post—Star Athletica World, 75 STAN. L. REV. 979, 994, 1000, 1015 (2023).

6. See id. at 993-94; Huber, supra note 1.

7. See Wang, supra note 5, at 993-94.
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commercial visibility.® Whether through digital marketplaces, social
media exposure, or direct sample acquisition, designers’ works can now
be identified, replicated and monetized with unprecedented speed.” De-
spite these shifts in how fashion is created and distributed, the legal
framework governing design protection has remained largely un-
changed.'® Designers are frequently left without effective remedies when
copying appears obvious because these core elements of apparel are ex-
cluded from meaningful copyright, patent, and trademark protection.''

The consequences of this gap are significant.'? It distorts competi-
tion, disincentivizes creative investment, and places independent design-
ers at a structural disadvantage in an industry increasingly defined by
speed and visibility."> More broadly, it reflects a persistent failure to rec-
ognize fashion design as a form of intellectual labor deserving of protec-
tion.'* This Note argues that the absence of meaningful fashion design
protection in the United States is not accidental, but structural, and that
existing IP doctrines are ill-suited to address the realities of the modern
fashion economy."

In Part II, this Note will trace the historical development of the
global fashion industry and its legal landscape.'® It will begin with the
emergence of European couture and the subsequent rise of American
fashion, followed by the consolidation of multinational conglomerates
and the expansion of the European Union’s unified fashion market."’
Part II will then examine how digital marketplaces and fast-fashion re-
tailers have transformed design creation and distribution, exposing inde-
pendent designers to widespread copying.'® It will further outline the IP
doctrines that currently regulate fashion and Congress’s failed legislative
attempts, and it will conclude by surveying the existing judicial infra-
structure for IP disputes."

8. See Huber, supra note 1.

9. See id.; see also What is a Fashion House? Couture Powerhouses and Their Role in Mod-
ern Fashion, VOGUE COLL. FASHION (Feb. 14, 2025), https://www.voguecollege.com/articles/info-
series-fashion-house [https://perma.cc/4AMT9-HSRC]; Wang, supra note 5, at 993-94.

10. Julia Krzeminski, Slowing Down Fast Fashion: How Improved Intellectual Property Law
Can Protect Designers and Promote Sustainability, 31 J. INTELL. PROP. L. 269, 277-79, 300-01
(2024).

11. Id. at 278-79.

12. See id. at 277-78.

13. See id.

14. Id. at279,300-01.

15. See infra Part 111

16. See infia Part II.

17.  See infia Part II.

18. See infia Part II.

19. See infia Part II.
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Part III will examine the inadequacy of this existing framework to
protect independent designers.” It will begin by outlining how the core
features of apparel often fall outside the scope of copyright, patent, and
trademark law.?' Next, it will demonstrate how these gaps leave small
designers vulnerable to copying and allow fast-fashion corporations to
exploit unprotected designs.?? Finally, Part III will analyze the broader
consequences of these structural deficiencies, including barriers to en-
forcement, market saturation that diminishes originality, and a chilling
effect on creativity and innovation.*

In Part IV, this Note will propose a legal solution and explain the
necessity of adopting a modern right for fashion design protection.*
This proposal will draw on comparative insight from the European Un-
ion’s Community Design framework and will argue for a system that
both protects creative work and strengthens the courts’ ability to resolve
design disputes efficiently and consistently across jurisdictions.*

II. THREADS OF HISTORY: FASHION’S DEVELOPMENT AND THE LIMITS
OF PROTECTION

Part II will analyze the evolution of fashion and the development of
IP law in the United States.”® Subpart A will discuss the evolution of
fashion and markets, tracing the emergence of European couture, the rise
of American design, and the consolidation of global fashion conglomer-
ates under multinational structures.”” Subpart B will examine the trans-
formation of the modern fashion marketplace, focusing on how social
media and e-commerce have accelerated trends and increased the vul-
nerability of independent designers to copying.”® Subpart C will review
the limited protections available to fashion designers under copyright,
design-patent, and trademark law, as well as Congress’s unsuccessful
attempts to enact targeted design legislation.”” Subpart D will outline the
federal judicial infrastructure that governs IP enforcement, emphasizing
the roles of the district courts, the Federal Circuit, and the Court of In-
ternational Trade as key forums for IP adjudication.*

20. See infia Part II1.
21. See infra Part II1.
22. See infra Part II1.
23. See infia Part II1.
24. See infra Part IV.
25. See infra Part IV.
26. See infia Part II.
27. See infra Part ILA.
28. See infia Part I1.B.
29. See infra Part I1.C.
30. See infra Part 11.D.
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A. The Evolution of Fashion and Fashion Markets

Fashion is a visible form of culture, translating art and identity into
everyday life.*' Nowhere has this balance between artistry and industry
been more influential than in Europe.*? Since the Renaissance, European
courts have treated fashion as both art and authority, a tradition that
evolved into the modern couture system.*® Paris and Milan emerged as
Europe’s foremost fashion capitals.** Paris, through its centuries-old
couture tradition, and Milan, through its craftsmanship and ready-to-
wear innovation.*® In the early twentieth century, houses such as Chanel,
Dior, and Balenciaga formalized the structure of modern couture.’® In
doing so, they transformed European fashion into a more unified indus-
try grounded in creative excellence.’’ These traditions cemented Eu-
rope’s dominance over fashion and established the framework that still
shapes the modern industry.*®

During World War II, the center of innovation began to shift west-
ward.*> With European ateliers devastated by war, American designers
gained new visibility by offering practical, yet elegant, ready-to-wear
clothing suited to modern life.*” Figures such as Claire McCardell pio-
neered a distinctly American aesthetic defined by simplicity, comfort,
and accessibility, breaking from the formalism of Parisian couture.*' De-
signers including Calvin Klein, Ralph Lauren, and Donna Karan built
upon this aesthetic, achieving international success in the 1980s through

31. The Evolution of Fashion: European Designers You Should Know, MEGAHAND,
https://megahand.ge/en/blog/evolyuciya-mody-evropejskie-dizajnery-kotoryh-stoit-znat
[https://perma.cc/3QS3-W3F5] (last visited July 18, 2026).

32. .

33. The Evolution of Fashion Design: Past to Present, FIBRE2FASHION (Oct. 2008),
https://www fibre2fashion.com/industry-article/3730/fashion [https://perma.cc/VI8T-ZGKG].

34. Adam Schmitz, Paris, Milan, London, and New York: The Fashion Capitals of the World,
UNIV. OBSERVER (Mar. 5, 2025), https://universityobserver.ie/paris-milan-london-and-new-york-
the-fashion-capitals-of-the-world [https://perma.cc/Y6G9-HKWW].

35. Id.

36. What is a Fashion House? Couture Powerhouses and Their Role in Modern Fashion, su-
pranote 9.

37. Seeid.; see also Schmitz, supra note 34.

38. ‘Thread Lightly’ — The European Fashion Industry and EU Efforts to Tackle Fast Fash-
ion, EUR. MOVEMENT (Sept. 2, 2024), https://www.europeanmovement.ie/eu-efforts-to-tackle-fast-
fashion [https://perma.cc/FJJ4-UF7Z].

39. See Fashion at War: How WWII Changed Women Fashion, AM. ROSIE RIVETER ASS’N
(Nov. 12, 2020), https://rosietheriveter.net/fashion [https://perma.cc/ES2N-DWER].

40. See id.

41. See id. During World War II, U.S. designers faced strict production limits imposed by the
War Production Board, which sought to conserve textiles and metals for military use. Id. In re-
sponse, McCardell introduced the “Popover Dress” in 1942, a versatile garment that could be worn
as a house dress, an evening dress, or even a bathing-suit cover-up, symbolizing the creativity and
practicality that came to define American fashion. /d.
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work consistently described as classic, comfortably chic, and broadly
appealing across social classes and age groups.*? Their success reflected
a distinctly American approach to fashion that had grown from a tradi-
tion of ready-to-wear—one that stood in contrast to France, where
ready-to-wear had emerged directly out of couture—a distinction that
would come to define American fashion’s independent identity.® As
American designers gained international prominence, the industry
sought to formalize its creative and economic influence.** The estab-
lishment of the Council of Fashion Designers of America (“CFDA”) in
1962 unified the country’s leading designers under a single professional
body dedicated to promoting American fashion and elevating its global
standing.*’ The later creation of New York Fashion Week provided an
international platform for showcasing U.S. talent, positioning New York
as one of the world’s major fashion capitals alongside Paris, Milan, and
London.*®

By the late twentieth century, fashion had evolved from regional
craftsmanship into a global industry driven by powerful corporations.*’
Luxury conglomerates such as Louis Vuitton Moét Hennessy and Kering
consolidated historic fashion houses,* transforming design into a com-
mercial enterprise centered on branding and worldwide distribution.* In
the twenty-first century, digital transformation has further reshaped the
industry as fashion houses now rely on social media, e-commerce, and
virtual runway shows to engage global audiences.’® Collaborations with
streetwear labels and digital influencers have blurred the lines between
luxury and accessibility, keeping established brands relevant to younger
consumers.”' Fast-fashion corporations such as Inditex, the parent com-
pany of Zara and H&M, further revolutionized production by replicating

42. BONNIE ENGLISH, A CULTURAL HISTORY OF FASHION IN THE 20TH AND 21ST CENTURIES:
FROM CATWALK TO SIDEWALK, 77, 80 (2d ed. 2013).

43. Id. at77.

44. Patricia Mears, The CFDA 1962-2012, CFDA (Jan. 1, 2023), https://cfda.com/news/the-
cfda [https://perma.cc/P3LL-M435].

45. Id.

46. Jennifer Engmann, The History of New York Fashion Week, THEW.,
https://www.thewonline.com/article/the-history-of-new-york-fashion-week
[https://perma.cc/RU7TA-WPDP] (last visited July 18, 2026). Prior to New York Fashion Week,
“Press Week” was an event held to showcase American fashion and divert attention from French
fashion during World War II. Id.; see Schmitz, supra note 34.

47. See What Is a Fashion House? Couture Powerhouses and Their Role in Modern Fashion,
supra note 9.

48. Id. A fashion house is a company or brand that designs, creates, and sells high-end fashion
items, often including clothing, accessories, and fragrances. /d.

49. Id.

50. Id.

51. Id.



888 HOFSTRA LAW REVIEW [Vol. 54:883

high-end designs at unprecedented speed and scale, reshaping global
consumption and accelerating the pace of trend turnover.>

The European Union’s design-protection framework emerged after
decades of stalled harmonization efforts.” Early attempts to unify design
law began as far back as 1959.>* Meaningful progress was not achieved
until the 1990s, when disparities among national systems created uncer-
tainty for industries reliant on visual design.”> The adoption of the De-
sign Directive in 1998, which governed registered design rights at the
national level, and the companion Council Regulation (EC) No. 6/2002
in 2001 established a two-tier system that included both registered and
unregistered design rights.”® The unregistered right, lasting three years
from first disclosure within the European Union, was designed to protect
sectors that produce large numbers of designs with short market lives,
for whom protection without registration formalities was an advantage—
a category that includes high-fashion and seasonal industries.”” By con-
trast, the registered right offered renewable protection for up to twenty-
five years.”® Most recently, Regulation (EU) 2024/2822 modernized the
system by simplifying registration procedures, adjusting fees, and ex-
pressly accommodating digital and virtual designs, reaffirming the Eu-
ropean Union’s leadership in design protection.

B. Independent Designers and the Digital Marketplace

For much of the twentieth century, fashion operated on a predicta-
ble rhythm.* Designers unveiled their collections through exclusive

52. ‘Thread Lightly’ — The European Fashion Industry and EU Efforts to Tackle Fast Fash-
ion, supra note 38.

53. See David Stone, Ten Years of EU Design Law, WIPO (Dec. 6, 2013),
https://www.wipo.int/en/web/wipo-magazine/articles/ten-years-of-eu-design-law-38668
[https://perma.cc/NXR9-ESWY].

54. Id.

55. Id.

56. Directive 98/71/EC, of the European Parliament and of the Council of 13 October 1998 on
the Legal Protection of Designs, 1998 O.J. (L 289) [hereinafter 98/71/EC]; Council Regulation (EC)
No. 6/2002, of 12 December 2001 on Community Designs, 2002 O.J. (L 3) (amended 2024) [here-
inafter 6/2002].

57. 6/2002, supra note 56; see Fridolin Fischer, Design Law in the European Fashion Sector,
WIPO (Feb. 19, 2008), https://www.wipo.int/en/web/wipo-magazine/articles/design-law-in-the-
european-fashion-sector-36083 [https://perma.cc/4Q6T-Q4CA].

58. 6/2002, supra note 56; 98/71/EC, supra note 56.

59. See Regulation 2024/2822, of the European Parliament and of the Council of 23 October
2024 Amending Council Regulation (EC) No. 6/2002 on Community Designs and Repealing Com-
mission Regulation (EC) No. 2246/2002, 2024 O.J. (L) art. 2-3 [hereinafter 2024/2822].

60. Brownfashionagal, The Influence of Social Media on Fashion Choices and Trends,
AYERHS (June 15, 2025), https://ayerhsmagazine.com/2025/06/15/the [https://perma.cc/HNR3-
ZKBT].
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runway shows attended by editors, buyers, and a select circle of industry
insiders.®' Publications including Vogue, Elle, and Harper’s Bazaar ex-
tended the exclusivity of the runway to the printed page, shaping public
taste and defining which designers would dominate the cultural conver-
sation.*? This structure preserved a sense of authorship and control with-
in the industry.®® Creativity moved in a single direction, from elite de-
signers to consumers, allowing trends to unfold gradually and cultivating
a sense of aspiration that made audiences eager to participate in the
world they saw on the runway and in print.**

By the early 2000s, globalization and the emergence of fast-fashion
retailers had begun to transform how clothing was produced and con-
sumed.®® Affordable, runway-inspired garments that once appeared only
in luxury boutiques now filled department store racks, making designer
aesthetics accessible to a mass audience.®® Between 2000 and 2014,
global clothing production doubled, while the number of garments pur-
chased per capita rose by approximately sixty percent, a surge driven
largely by fast-fashion companies that compressed production cycles and
prioritized speed over craftsmanship.’’” The acceleration of production
reshaped consumer expectations, replacing the seasonal rhythm of cou-
ture with an on-demand model of immediacy.®® What had been an aspi-
rational art form became an engine of mass consumption driven by price
and pace rather than creativity.*’

As production accelerated, so did visibility.”” The rise of social me-
dia in the 2010s transformed fashion from a closed system led by editors

61. Id.

62. See Delayla, The Evolution of Fashion Media: From Print Magazines to Instagram Influ-
encers, DELAYLABLE (Aug. 28, 2024), https://delaylable.com/2024/08/28/the
[https://perma.cc/DN29-WB72].

63. Seeid.

64. Seeid.

65. See The History of Fashion Through The Decades, GLAM OBSERVER (Aug. 17, 2023),
https://glamobserver.com/the-history-of-fashion-through [https://perma.cc/PAT9-C3NV].

66. Id.

67. What Is Fast  Fashion?, MCKINSEY & Co. (Jan. 23, 2025),
https://www.mckinsey.com/featured-insights/mckinsey-explainers/what-is-fast-fashion
[https://perma.cc/E6TM-Y7TF].

68. See id.; Brownfashionagal, supra note 60.

69. See The Ultimate Guide to Social Media in Fashion: Everything You Need to Know,
UPHANCE, https://www.uphance.com/insights/guide-to-social-media-in-fashion
[https://perma.cc/GS5Y-3ZEY] (last visited July 18, 2026); see also Brownfashionagal, supra note
60.

70. Noémie Voyer, How Social Media Is Shaping the Fashion Industry and How Brands Can
Stay Ahead, HEURITECH (May 2, 2025), https://heuritech.com/articles/trends-on-social-media
[https://perma.cc/7TTB-ECDD].
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and designers into a global participatory network.”' What began as a tool
for communication evolved into a global stage for fashion, where trends
could be created, shared, and sold in real time.”* Platforms such as Insta-
gram and TikTok dissolved traditional hierarchies, giving anyone with a
smartphone the same front-row access once reserved for insiders.”® In-
fluencers replaced editors as tastemakers, and aesthetics emerged from
viral posts rather than seasonal collections.” In this new environment,
the boundaries between designer, marketer, and consumer blurred, as
fashion itself became a participatory, real-time experience.”” Social me-
dia also became a launchpad for independent designers, enabling small
labels to build a global following through authenticity, storytelling, and
collaboration with micro-influencers.”® For many, these platforms offer
creative freedom and direct connection to audiences that once felt un-
reachable, signaling a more inclusive and diverse era for fashion.”’

As fashion migrated online, marketing evolved from curated
presentation to algorithmic prediction.”® Fast-fashion companies trans-
formed trend forecasting into a data-driven process, using artificial intel-
ligence to analyze clicks, hashtags, and viral content in real time.”
Shein’s model epitomizes this shift: by mining digital engagement and
consumer-behavior data, the company releases thousands of new prod-
ucts each day, optimizing production around algorithmic feedback rather

71. Gaia Giordani, 201/0s Fashion: Has the Industry Really Survived Instagram?, ISTITUTO
MARANGONI (Oct. 22, 2025), https://www.istitutomarangoni.com/en/maze35/game-changers/2010s-
fashion-trends-instagram-influencers [https://perma.cc/2ZBY-2CF4].

72. The Role of Social Media in Today’s Fashion Business Landscape, APPARELMAGIC,
https://apparelmagic.com/the-role-of-social-media-in-todays-fashion-business-landscape
[https://perma.cc/L9QK-SGHB] (last visited July 18, 2026).

73. Brownfashionagal, supra note 60.

74. See Giordani, supra note 71.

75. Seeid.

76. Kritika Gurung, /0 Best Indie Clothing Brands on Instagram, DASH SOC. (Aug. 26, 2025),
https://www.dashsocial.com/blog/who-follow-instagram-best-indie-fashion-brands
[https://perma.cc/ZV3P-6K86]. Influencers are social media creators with the ability to shape audi-
ence opinions, behaviors, and purchasing decisions through digital content. The Power of Micro-
Influencers: Marketing’s New Frontier, FORBES AGENCY COUNCIL (Nov. 21, 2024),
https://councils.forbes.com/blog/the-power-of-micro-influencers [https://perma.cc/G2D4-9AES].
Whereas micro-influencers are creators with smaller but highly engaged followers, often generating
higher engagement by cultivating trust and credibility within niche communities. /d.

77. See Gurung, supra note 76.

78. Decoding Tomorrow’s Styles: Fashion Trend Forecasting with AI, NAVAI (May 22,
2025), https://www.navsoft.ai/fashion-trend-forecasting-with-ai [https://perma.cc/SDV3-RPMG];
see also Brownfashionagal, supra note 60.

79. See Decoding Tomorrow’s Styles: Fashion Trend Forecasting with Al, supra note 78;
Andrew Buck, Shein Revenue, Growth, Usage and Download Statistics for 2024, MOBILOUD,
https://www.mobiloud.com/blog/shein-statistics [https://perma.cc/PES5-ZYEB] (Apr. 1, 2026).
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than traditional design cycles.® This scale allows Shein and its peers to
saturate the market with inexpensive imitations, often reaching consum-
ers before original designers’ works enter mainstream retail.®'

The globalization of e-commerce has further amplified these dy-
namics.® Platforms like Shein ship products manufactured in China di-
rectly to individual consumers across more than 150 countries, bypass-
ing traditional retail infrastructure entirely.*® Through a continuous
digital feedback loop, consumer demand and online visibility fuel a con-
stant churn of new designs, turning cultural trends into commodities al-
most overnight.®* While this model democratizes access and lowers pric-
es, it also exposes small creators to worldwide copying without
meaningful legal recourse.®”” The very technologies that connected de-
signers to a global audience have simultaneously enabled corporate ap-
propriation on a scale that transcends borders, underscoring the need for
legal frameworks capable of protecting creativity in a borderless mar-
ketplace.®

C. Intellectual Property Laws and Legislative Development in the
United States

Despite fashion’s immense cultural and economic influence,®’” the
United States has never enacted a sui generis IP regime dedicated to
protecting clothing design.*® Unlike the European Union, which grants

80. See Buck, supra note 79.

81. See Alexis Faulkner, Made by You, Owned by You: IP Strategies Every Small Fashion
Designer Needs to Outsmart Fast Fashion Copycats, DICK. L. INSIDE ENTREPRENEURSHIP L. BLOG
(June 2, 2025), https://sites.psu.edu/entrepreneurshiplaw/2025/06/02  [https://perma.cc/SMC2-
da63FX].

82. Miyoung Kim, See How China’s Shein Became a Fast-Fashion Giant, REUTERS (Nov. 27,
2023),  https://www.reuters.com/business/retail-consumer/how-chinas-shein-became-fast-fashion-
giant-2023-11-28 [https://perma.cc/B9B4-E85D].

83. Id.

84. Seeid.

85. Rachel L. Gardner, Copyright Fashion: How Fast Fashion Giant, Shein, Continues to
Steal Independent Designers’ Work, 8 BUS., ENTREPRENEURSHIP & TAX L. REV. 190, 194, 196,
200-01, 208, 212, 217-18 (2024).

86. Id. at 199-201,217.

87. See The Ultimate Guide to Social Media in Fashion: Everything You Need to Know, supra
note 69.

88. Elizabeth Ferrill & Tina Tanhehco, Protecting the Material World: The Role of Design
Patents in the Fashion Industry, 12 N.C. J.L. & TECH. 251, 270, 276 (2011). “Sui generis” is a Latin
expression that translates to “of its own kind.” Sui Generis Definition, NOLO,
https://dictionary.nolo.com/sui-generis-term.html [https://perma.cc/323Q-XFEC] (last visited July
18, 2026). In the legal context it is used to describe a form of legal protection that exists outside
typical legal protections, something that is unique and different. /d.
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designers both registered and unregistered design rights,*” American law
relies on a patchwork of copyright, design-patent, and trademark
doctrines, each of which provides only partial and indirect protection for
fashion.”® These regimes were developed for art, invention, and source
identification rather than for garments that combine utility and aesthetic
expression.”!

1. Copyright Law

U.S. copyright law protects “original works of authorship fixed in
any tangible medium of expression,” including literary, musical, dra-
matic, pictorial, graphic, sculptural, motion-picture, and architectural
works.”> Owners of copyright receive exclusive rights in their works for
the life of the author plus seventy years after their death.”> Copyright
protection extends only to expressive, nonfunctional elements of a
work.”* Objects that serve as intrinsic utilitarian functions are classified
as “useful articles,” meaning their overall form is excluded from copy-
right protection.”

The ability to identify artistic elements of a useful article as distinct
from its utilitarian aspects is known as the separability analysis.”® Under
this analysis, copyright protection may extend to the decorative aspects
of a useful article if those elements “can be identified separately from,
and are capable of existing independently of, the utilitarian aspects of the
article.”’ Courts long disagreed over whether separability required a
physical distinction, where the artistic feature could literally be removed,
or whether a conceptual distinction was sufficient.”® This inconsistency

89. 6/2002, supra note 56, at art. 11-12.

90. Ferrill & Tanhehco, supra note 88, at 271, 277.

91. Gary L. Deel, What Is Intellectual Property Law? And Why Does it Matter?, AM. PUB.
UNIV. (July 13, 2023), https://www.apu.apus.edu/area-of-study/security-and-global-
studies/resources/what-is-intellectual-property-law [https://perma.cc/EF3N-6URA].

92. 17 U.S.C. § 102(a)(1)—(8).

93. Id. § 302(a). Owners receive exclusive rights to reproduce the work, prepare derivative
works, and distribute copies of the work. Id. § 106(1)—(3).

94. Mazer v. Stein, 347 U.S. 201, 217, 218 (1954); see 17 U.S.C. § 102 note (1990) (Catego-
ries of Copyrightable Works).

95. 17 U.S.C. § 101 (defining “useful article” as one with “an intrinsic utilitarian function that
is not merely to portray the appearance of the article or to convey information”).

96. See id.; see also Star Athletica, L.L.C. v. Varsity Brands, Inc., 580 U.S. 405, 409, 411-12
(2017).

97. 17 U.S.C. § 101. In practice, this means that textile prints, fabric designs, embroidered
accents, and ornamental surface features may be copyrightable, while the garment’s overall shape,
style, cut, and dimension remain unprotected as functional useful articles. Amit, Copyrights in
Fashion: What You Need to Know to Protect Your Designs, MAKER’S ROW (Feb. 20, 2018),
https://makersrow.com/blog/copyrights [https:/perma.cc/P6HM-25FR].

98. NIMMER & NIMMER, supra note 4, at § 2A.08.
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persisted until the Supreme Court’s decision in Star Athletica, L.L.C. v.
Varsity Brands, Inc.”” There, the Court addressed whether decorative
stripes, chevrons, and colorful shapes on cheerleading uniforms could be
copyrighted.'® The Court established a two-part test under which a de-
sign feature of a useful article is protectable if (1) it can be perceived as
a two- or three-dimensional work of art separate from the useful article,
and (2) it would qualify as a protectable pictorial, graphic, or sculptural
work on its own.'’" Applying this test, the Court concluded that the de-
signs at issue were separable from the uniforms’ utilitarian aspects and
therefore protectable.'”® Although Star Athletica clarified the separabil-
ity analysis, it reaffirmed that copyright protection for useful articles re-
mains limited to distinct artistic expression, not to functional design.'®®

2. Design Patents

A design patent protects “any new, original and ornamental design
for an article of manufacture” granting exclusive rights in the article’s
visual appearance rather than its utilitarian function, for a term of fifteen
years from issuance.!® The statute does not define “design,” but the U.S.
Patent and Trademark Office interprets it to include the ornamental
characteristics embodied in or applied to an article of manufacture, en-
compassing its shape, configuration, surface ornamentation, or a combi-
nation thereof.'®

To qualify for protection, a design must be novel, nonobvious, or-
namental, and nonfunctional.'® Ornamentality is particularly significant
in the fashion context, as clothing designs are routinely classified as
functional, presenting significant hurdles for designers seeking protec-
tion.'”” Infringement is assessed under the ordinary observer test.'”® The
test asks whether an ordinary observer, familiar with the prior art and

99. 580 U.S. 405, 409 (2017).

100. Id. at 409-12.

101. Id. at 409.

102. Id. at417-18.

103. See id. at 407.

104. 35 U.S.C. §§ 171(a), 173; ¢f 17 U.S.C. § 101 (excluding the utilitarian aspects of useful
articles from copyright protection, protecting only those artistic features capable of existing inde-
pendently of the article’s function).

105. Design  Patent  Application  Guide, U.S. PAT. & TRADEMARK OFF.,
https://www.uspto.gov/patents/basics/apply/design-patent#def [https://perma.cc/9BAB-W6AS] (last
visited July 18, 2026).

106. See 35 U.S.C. §§ 102-03, 171.

107. Krzeminski, supra note 10, at 281, 285.

108. Egyptian Goddess, Inc. v. Swisa, Inc., 543 F.3d 665, 678 (Fed. Cir. 2008).
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giving such attention as a purchaser usually gives, would be deceived
into thinking the accused design was the same as the patented design.'”

Fashion designers frequently test the boundaries of this doctrine.''?
In Lululemon Athletica Inc. v. Calvin Klein Inc.,'"" the patented waist-
band design for yoga pants illustrated how ornamental stitching or shape
could satisfy the originality and ornamentality requirements.''? Similar-
ly, in Crocs, Inc. v. International Trade Commission,'"* the Federal Cir-
cuit reversed a finding of non-infringement and upheld design patent
protection for the distinctive ornamental configuration of Crocs foot-
wear, confirming that a product’s overall ornamental appearance may
support design protection even where functional elements are also pre-
sent.'"* Together, these cases illustrate that distinctive aesthetic features
of a product design can qualify for protection under existing design pa-
tent law.'"

3. Trademark and Trade Dress

The Trademark Act of 1946, more commonly known as the Lan-
ham Act, provides that a trademark may consist of “any word, name,
symbol, or device . . . used by a person . . . to identify and distinguish his
or her goods, including a unique product, from those manufactured or
sold by others and to indicate the source of the goods, even if that source
is unknown.”"'® Unlike copyright or patent law, which are aimed at in-
centivizing creativity or technological advancement, trademark law is
primarily concerned with protecting consumers from marketplace confu-
sion and preserving the goodwill that brands build over time.""”

Within the fashion industry, trademarks function chiefly to protect
brand identifiers such as logos, names, and signature symbols that allow

109. Id. at 670, 678.

110. See LoIS F. HERZECA & HOWARD S. HOGAN, FASHION LAW AND BUSINESS: BRANDS &
RETAILERS 188-89 (2013).

111. No. 01034-UNA, (D.C. Del. Aug. 8,2012).

112. See id. This discussion is based on the allegations set forth in Lululemon’s complaint.
Complaint at 5, Lululemon Athletica Canada, Inc. v. Calvin Klein, Inc., No. 01034-UNA (D.C. Del.
Aug. 8, 2012); Sarah Posner, Lululemon Settles Patent Disputes with Calvin Klein, JURISTNEWS
(Nov. 22, 2012), https://www jurist.org/news/2012/11/lululemon-settles-patent-dispute-with-calvin-
klein [https://perma.cc/GQ57-V69C]. The parties later settled, and Lululemon voluntarily dismissed
the action without a judicial determination on the merits of the asserted design patent. Posner, su-
pra.

113. 598 F.3d 1294 (Fed. Cir. 2010).

114. Id. at 1299, 1311.

115. Seeid. at 1299, 1306; HERZECA & HOGAN, supra note 110, at 188-89.

116. 15U.S.C. § 1127; Krzeminski, supra note 10, at 280.

117. See 15U.S.C. §§ 1114-15.
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consumers to recognize a product’s source.''® Registration with the U.S.
Patent and Trademark Office confers nationwide protection and legal
presumptions of ownership and validity.''® These marks often appear as
aesthetic elements of products, such as the Hermeés “H,” Gucci’s inter-
locking “Gs,” or Louis Vuitton’s “LV” monogram; yet, their protection
derives from their source-identifying function rather than their decora-
tive qualities.'*

A related doctrine, trade dress, extends trademark protection be-
yond source-defining marks to cover a product’s packaging and design,
encompassing the “total image of a product . . . such as size, shape, color
or combinations, texture graphics, or even particular sales tech-
niques.”'*' In Wal-Mart Stores v. Samara Brothers,'” the Supreme
Court held that product design can never be inherently distinctive; it is
protectable only upon proof of secondary meaning.'”® Consequently,
trade dress claims in fashion depend on showing that the design has
achieved distinctiveness through extensive use and consumer recogni-
tion,'**

The Second Circuit’s decision in Christian Louboutin S.A. v. Yves
Saint Laurent America, Inc.'® illustrates the application of these princi-
ples to fashion.'*® Louboutin registered its “Red Sole Mark” in 2008,
claiming exclusive rights in a lacquered red outsole on high-heeled
shoes.'”” When YSL released a monochrome red shoe, including a red
sole, Louboutin sued the company for infringement.'?® The district court
held that a single color could not be protected in the fashion industry be-
cause colors serve important aesthetic functions.'” On appeal, however,
the Second Circuit reversed in part, holding that a single color may serve

118. Deel, supra note 91.

119. 15U.S.C. §§ 1051, 1057.

120. Krzeminski, supra note 10, at 280-81. These marks are central to brand recognition and
help fashion houses combat counterfeit goods that threaten to dilute or tarnish their reputations. /d.
Some designers also incorporate trademarks directly into the fabric of their products, such as Bur-
berry’s distinctive plaid, which allows the mark itself to function as an aesthetic component of the
design. Kal Raustiala & Christopher Sprigman, The Piracy Paradox Innovation and Intellectual
Property in Fashion Design, 92 VA. L. REV. 1687, 1701 (2006).

121. Raustiala & Sprigman, supra note 120, at 1702 (citing John H. Harland Co. v. Clarke
Checks, 711 F.2d 966, 980 (11th Cir. 1983)).

122, 529 U.S. 205 (2000).

123. Id. at 212, 216. Secondary meaning is when consumers associate the design with a single
source rather than merely appreciating its aesthetic appeal. See id. at 211.

124. Seeid. at211.

125. 696 F.3d 206 (2012).

126. Seeid. at211.

127. Id. at 213.

128. Id.

129. Id. at214.
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as a valid trademark if it has acquired “secondary meaning,” consistent
with the Supreme Court’s decision in Qualitex Co. v. Jacobson Products
Co."" The court nevertheless limited protection to designs in which the
red sole contrasted with the upper portion of the shoe, declining to grant
exclusive rights to the color red in monochrome designs.'*' This ruling
underscores both the potential and limits of trademarks and trade dress
in fashion: nontraditional marks such as color or design configuration
may qualify for protection only when they serve a source-identifying
function and do not hinder competition.'*

4. Legislative Attempts at Reform

Over the past two decades, Congress has repeatedly considered but
has never enacted legislation designed to extend sui generis protection to
fashion design.'** Rather than creating an entirely new statutory regime,
each proposal sought to amend Chapter 13 of Title 17, which was added
to the Copyright Act in 1998 through the Vessel Hull Design Protection
Act (“VHDPA?), a sui generis provision protecting the designs of vessel
hulls and decks.'** These measures aimed to expand that framework to
fashion, reflecting congressional recognition that existing copyright, pa-
tent, and trademark laws offered little direct protection for clothing and
accessories.'?’

The Design Piracy Prohibition Act (“DPPA”), first introduced in
2006 by Representative Bob Goodlatte, would have amended Chapter 13
of Title 17, the VHDPA, to include fashion designs.'*® The bill defined a
“fashion design” as “the appearance as a whole of an article of apparel,
including its ornamentation,” and further specified that “apparel” en-
compassed clothing for men, women, and children, as well as handbags,
purses, tote bags, belts, and eyeglass frames."”’ It proposed a three-year
term of protection, conditioned on registration within three months of
first public disclosure, a timeline intended to reflect the rapid turnover of
fashion seasons.'*® The DPPA also broadened infringement to include

130. 514 U.S. 159, 163-64 (1995); id. at 212.

131. Christian Louboutin S.A., 696 F.3d at 212.

132. Seeid. at 218, 222; Qualitex Co., 514 U.S. at 163-64.

133.  See infra Part 11.C.4.

134. See H.R. 5055, 109th Cong. (2006); H.R. 2511, 112th Cong. (2011); S. 3523, 112th Cong.
(2012); 17 U.S.C. §§ 1301-32. The VHDPA was enacted as Chapter 13 of Title 17 in 1998 to pro-
vide limited sui generis protection for the ornamental design of useful articles, specifically vessel
hulls and deck designs, that fell outside the scope of traditional copyright. See id.

135.  See infra Part 11.C.4.

136. H.R. 5055.

137. Id.

138. Id.
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copying “from an image” of a protected design and set statutory damag-
es at the greater of $250,000 or $5 per copy.'* Although reintroduced in
several sessions of Congress, the DPPA consistently failed to advance
beyond committee consideration.'*’

In 2010, Senator Charles Schumer introduced the Innovative De-
sign Protection and Piracy Prevention Act (“IDPPPA”), followed by a
companion House bill sponsored by Representative Goodlatte as H.R.
2511."" This proposal retained the Chapter 13 structure but narrowed
the definition of protectable designs to those that were “unique, distin-
guishable, non-trivial and non-utilitarian variation over prior designs for
similar types of articles.”'*? It adopted a “substantially identical” in-
fringement standard, targeting close replicas rather than general stylistic
similarities, and imposed heightened pleading requirements to deter
weak claims, and included a “home sewing” exception allowing individ-
uals to make one copy of a protected design for personal or family
use.'*® Despite industry support, the IDPPPA was referred to the Sub-
committee on Intellectual Property, Competition, and the Internet and
did not advance.'**

Two years later, Senator Schumer introduced the Innovative Design
Protection Act of 2012 (“IDPA”), representing the final major attempt to
expand the VHDPA framework to fashion design.'*® The IDPA retained
the same three-year term and infringement test but added procedural
safeguards, including a requirement that design owners provide written
notice to alleged infringers at least twenty-one days before filing suit.'*
It also retained the “home sewing” carried over from the IDPPA."” The
bill codified the “substantially identical” standard as applying when two
designs were “so similar in appearance as to be likely to be mistaken for
the protected design.”'*® Despite these refinements, the bill passed out of
the Senate Judiciary Committee but was never brought to a full Senate

139. Id. The bill further provided that it would not be infringement to make, have made, im-
port, sell or distribute an article embodying a protected design only where the article was created
without knowledge or “reasonable grounds to know that protection for the design is claimed.” Id.

140. See Krzeminski, supra note 10, at 296-98.

141. S.3728, 111th Cong. (2010); H.R. 2511, 112th Cong. (2011).

142. H.R.2511.

143. See id.

144. See Innovative Design Protection and Piracy Prevention Act: Hearing on H.R. 2511 Be-
fore the Subcomm. on Intell. Prop., Competition, and the Internet, 112th Cong. 1-5, 91, 132 (2011).

145. S. 3523, 112th Cong. (2012); See Copyright Legislation for Fashion Designs (Proposed),
FASHION L., https://www.thefashionlaw.com/resource-center/copyright-legislation-for-fashion-
designs-proposed [https://perma.cc/FT8D-UTZ7] (last visited July 18, 2026).

146. S.3523.

147. Id.

148. Id.
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floor vote, dying when the 112th Congress expired in January 2013.'%

Since the failure of the IDPA, Congress has not reintroduced legislation
specifically aimed at protecting fashion designs, leaving the viability of
a sui generis design protection regime an open and unanswered legisla-
tive question.'>

D. Judicial Infrastructure for Intellectual Property Enforcement

The adjudication of IP disputes in the United States primarily oc-
curs within the federal judiciary."”' Congress has established a system
that assigns original jurisdiction of IP disputes to the federal district
courts, with patent appeals reviewed exclusively by the U.S. Court of
Appeals for the Federal Circuit, and with trademark and copyright ap-
peals reviewed either by the regional circuits or by the Federal Circuit.'*
In addition, the U.S. Court of International Trade exercises limited juris-
diction over customs and imports that may incidentally intersect with IP
enforcement.'> Together, these courts and related trade bodies form the
institutional framework through which federal IP law is interpreted, en-
forced, and reviewed within both domestic commerce and international
trade.'>*

1. Federal District Courts

Federal district courts serve as the first forum in which IP disputes
are litigated, exercising original jurisdiction over nearly all IP claims.">

149. See S. 3523 (112th): Innovative Design Protection Act of 2012, GOVTRACK,
https://www.govtrack.us/congress/bills/112/s3523 [https://perma.cc/X82P-JSRH] (last visited July
18, 2026); Copyright Legislation for Fashion Designs (Proposed), supra note 145.

150. See Copyright Legislation for Fashion Designs (Proposed), supra note 145 (explaining
that no fashion design protection bills were introduced after S. 3523, 112" Congress (2012)).

151. Which Court Has Jurisdiction in Intellectual Property Law?, BOAG INTELL. PROP. L.,
https://boagip.com/which-court-has-jurisdiction-in-intellectual-property-law
[https://perma.cc/4AWLM-QVAF] (last visited July 18, 2026).

152. An International Guide to Patent Case Management for Judges, WIPO,
https://www.wipo.int/patent-judicial-guide/en/full-guide/united-states/10.3 [https://perma.cc/SUTE-
65XC] (last visited July 18, 2026); Just the Facts: Intellectual Property Cases—Patents, Copyright,
and Trademark, U.S. CTS. (Feb. 13, 2020), https://www.uscourts.gov/data-news/judiciary-
news/2020/02/13/just-facts-intellectual-property-cases-patent-copyright-and-trademark
[https://perma.cc/DHU9-2VIG].

153. Alice Alexandra Kipel, The Role of the United States Court of International Trade in the
Enforcement of Intellectual Property Rights, 19 TUL. J. INT’L. COMP. L. 627, 629-30 (2011).

154. See id. at 633; see also An International Guide to Patent Case Management for Judges,
supra note 152.

155. Intellectual Property Litigation in the Federal Courts, MCNEELY, HARE & WAR LLP
INTELL. PROP. L., https://www.patentek.com/intellectual-property-litigation-federal-court-overview-
intellectual [https://perma.cc/86YP-4X6V] (last visited July 18, 2026).
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Under 28 U.S.C. § 1338(a), the district courts have exclusive jurisdiction
over “any civil action arising under any Act of Congress relating to pa-
tents, plant variety protection, copyrights and trademarks.”'*® They con-
duct fact-finding, evaluate infringement and validity, and award reme-
dies such as damages or injunctive relief.””” Because IP rights derive
from federal statutes, this exclusive jurisdiction ensures uniform national
adjudication rather than a patchwork of state-court rulings.'>®

Although all ninety-four districts may hear IP cases, certain ones
have developed particular experience due to their economic profiles.'
The Southern District of New York regularly adjudicates high-profile
copyright and trademark matters tied to New York’s role as a national
hub for fashion and publishing.'®® The Central District of California
maintains one of the largest entertainment-sector IP dockets and often
leads the nation in copyright and trademark filings.'®" Historically, the
Eastern District of Texas has been a leading venue for patent litiga-
tion.'®® Repeated exposure to complex IP litigation can give judges in
these districts practical expertise with expert testimony, damages valua-
tion, and the technical aspects of creative-industry disputes.'®’

156. 28 U.S.C. § 1338(a).

157. See 35 U.S.C. §§ 281-84 (patent infringement and available remedies); 17 U.S.C. §§ 501—
04 (copyright infringement and available remedies); 15 U.S.C. §§ 1114, 1116-17 (trademark in-
fringement and available remedies).

158.  See Which Court Has Jurisdiction in Intellectual Property Law?, supra note 150.

159. See An International Guide to Patent Case Management for Judges, supra note 152; Just
the Facts: Intellectual Property Cases—Patents, Copyright, and Trademark, supra note 152; Court
Role and Structure, U.S. CTS., https://www.uscourts.gov/about-federal-courts/court-role-and-
structure [https:/perma.cc/UC4K-NTVN] (last visited July 18, 2026).

160. See Just the Facts: Intellectual Property Cases—Patents, Copyright, and Trademark, su-
pra note 152; see also Fashion Industry, NYC INT'L Bus.,
https://www.nyc.gov/site/internationalbusiness/industries/fashion-industry.page
[https://perma.cc/A344-VSXH] (last visited July 18, 2026); see, e.g., Tiffany & Co. v. Costco
Wholesale Corp., 274 F. Supp.3d 216, 216 (S.D.N.Y. 2017).

161. See Just the Facts: Intellectual Property Cases—Patents, Copyright, and Trademark, su-
pranote 152; see also U.S. District Court for the Central District of California Intellectual Property
Cases, JUSTIA, https://dockets.justia.com/browse/state-california/court-cacdce/noscat-10/nos-820
[https://perma.cc/KMX2-Q3YQ] (last visited July 18, 2026).

162. East Texas Stayed in First Place in Q1, Trailed by Delaware and West Texas, RPX (May
21, 2025), https://www.rpxcorp.com/data-byte/east-texas-stayed-in-first-place-in-q1-trailed-by-
delaware-and-west-texas [https://perma.cc/9Q2R-UVWT7]; see Just the Facts: Intellectual Property
Cases—Patents, Copyright, and Trademark, supra note 152; Phillip R. Malone & Michael Hoosier,
Juelsgaard Clinic Urges Supreme Court to Rein in Patent Trolls to Unleash Innovation and
Startups, STAN. L. ScH. (Feb. 10, 2017), https://law.stanford.edu/2017/02/10/197539
[https://perma.cc/MBX7-G6QA].

163. Chad M. Oldfather, Judging, Expertise, and the Rule of Law, 89 WASH. U. L. REV. 847,
854, 856, 859, 865 n.70, 869, 870 n.92, 894 (2012); see An International Guide to Patent Case Man-
agement for Judges, supra note 152.
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2. Appellate Jurisdiction

Appellate jurisdiction over IP cases is divided between the twelve
geographically defined regional courts of appeals and the U.S. Court of
Appeals for the Federal Circuit.'® Copyright and trademark appeals pro-
ceed to the regional courts, most prominently the Second Circuit, which
has shaped much of modern fair-use doctrine, and the Ninth Circuit,
whose precedent has been particularly influential in entertainment and
copyright litigation.'®®

Patent appeals, by contrast, fall within the exclusive appellate juris-
diction of the Federal Circuit, an Article III court created by the Federal
Courts Improvement Act of 1982.'° Codified primarily at 28 U.S.C.
§ 1295, the Act consolidated the former Court of Customs and Patent
Appeals and the Court of Claims to promote nationwide uniformity in
patent law.'®” Concentrating patent appeals in a single tribunal has al-
lowed the Federal Circuit to develop technical expertise and provide
consistent guidance to district courts, the U.S. Patent and Trademark Of-
fice, and litigants.'®®

3. United States Court of International Trade

The U.S. Court of International Trade (“CIT”), in its current form,
was established by the Customs Court Act of 1980 as the successor to
the U.S. Customs Court, and is an Article III tribunal with jurisdiction
over civil actions arising from import transactions.'®® Codified at 28
U.S.C. § 1581, the CIT hears cases involving tariffs, customs classifica-
tions, and trade remedies administered by the Secretary of the Treasury
and the Department of Commerce.'”® Although its mandate centers on
trade and revenue, the CIT occasionally reviews matters that incidentally

164. See 28 U.S.C. §§ 1291, 1295.

165. See Just the Facts: Intellectual Property Cases—Patents, Copyright, and Trademark, su-
pra note 152; Michael Goodyear, Tracking Change and Continuity in Twenty-First Century Copy-
right Fair Use, INTELL. PROP. JOTWELL (June 2, 2021), https:/ip.jotwell.com/tracking-change-and-
continuity-in-twenty-first-century-copyright-fair-use [https://perma.cc/SZSK-NR34].

166. 28 U.S.C. § 1295(a)(1); Federal Courts Improvement Act of 1982, Pub. L. No. 97-164, 96
Stat. 25 (1982) (codified as amended in scattered sections of 28 U.S.C.).

167. Id.; About the Court, U.S. CT. APPEALS FOR FED. CIR.,
https://www.cafc.uscourts.gov/home/the-court/about-the-court [https://perma.cc/U9HC-53CK] (last
visited July 18, 2026).

168. Esther H. Lim, The Federal Circuit: Key Recent IP Decisions in the United States That
Any Company Should Know, FINNEGAN (Mar. 2010),
https://www .finnegan.com/en/insights/articles/the-federal-circuit-key-recent-ip-decisions-in-the-
united-states.html [https://perma.cc/25UM-5KP7].

169. See Customs Courts Act of 1980, Pub. L. No. 96-417, 94 Stat. 1727 (codified as amended
in scattered sections of 19 & 28 U.S.C.).

170. 28 U.S.C. § 1581.
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implicate IP rights, such as Customs’ seizure of counterfeit goods or en-
forcement of exclusion orders issued by the U.S. International Trade
Commission (“ITC”)."”" In those cases, the court’s review is more likely
limited to bonding and procedural issues rather than substantive in-
fringement claims.'”

Operating in tandem with administrative bodies like Customs and
the ITC, the CIT supports the broader federal framework that regulates
imported goods and protects domestic industries from unfair competi-
tion.'”® While the substantive adjudication of IP disputes remains within
the district courts, with appeals going to the Federal Circuit for patent
matters and to the regional courts of appeals for copyright and trademark
claims, the CIT provides a limited but important judicial review mecha-
nism at the intersection of trade and IP enforcement.'”

III. A LACK OF MEANINGFUL INTELLECTUAL PROPERTY PROTECTION
FOR FASHION DESIGNS IN THE UNITED STATES

This Part will examine the inability of the U.S. IP system to protect
independent fashion designers and the resulting barriers to enforce-
ment.'” Subpart A will analyze the fragmented nature of U.S. protection
and Congress’s repeated failure to enact fashion-specific legislation,
leaving designers without a coherent or comprehensive remedy.'”® Sub-
part B will evaluate the cost and inconsistency of IP enforcement and the
absence of specialized forums.'”” Subpart C will consider the European
Union’s dual-tier design-rights model, assessing both its advantages and
limitations as a comparative framework.'” Each Subpart will highlight
the impact of these deficiencies on independent designers, demonstrating
how the existing U.S. framework fails to provide meaningful or afforda-
ble protection.'”

A. Fragmented Protection and Legislative Failure

Fashion represents one of the most dynamic and globally influential
creative industries, yet the U.S. IP system offers no comprehensive

171. Kipel, supra note 153, at 629.

172. Id. at 638-39.

173. See About the Court, U.S. CT. INT’L TRADE, https://www.cit.uscourts.gov/about-court
[https://perma.cc/VOWR-YYKM] (last visited July 18, 2026).

174. See 28 U.S.C. §§ 1338, 1291, 1295; see also Kipel, supra note 153, at 630.

175.  See infra Part 111

176. See infra Part IILA.

177. See infra Part I1L.B.

178. See infra Part I11.C.

179. See infira Part 111
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protection for clothing design.'® Copyright law remains limited by the
doctrine of separability, which confines protection to surface
ornamentation and two-dimensional design features.'®' Garments’
overall shapes, cuts, and silhouettes are excluded as functional, leaving
their most distinctive elements vulnerable to replication.'®* Even when a
feature qualifies for protection, enforcement hinges on the substantial
similarity test.'"® This test requires courts to determine whether the
ordinary observer would recognize the alleged copy as appropriated
from the original.'"® Design patents, by contrast, protect ornamental
designs but are costly and slow to obtain, rendering them impractical for
an industry defined by rapid seasonal turnover.'®> Trademark and trade-
dress law safeguard brand identity but not the aesthetic appearance of
apparel, since fashion designs rarely satisfy the secondary meaning or
non-functionality requirements.'*® The result is a fragmented framework
that protects logos and embellishments but leaves the garments
themselves largely unprotected.'®’

Despite decades of legislative attention, Congress’s repeated at-
tempts to extend sui generis protection to fashion design have failed to
produce a workable statute.'®® Each proposal—the DPPA, the IDPPPA,
and the IDPA—sought to graft fashion protection onto the VHDPA, ra-
ther than establish an independent framework.'® This piecemeal ap-
proach proved ill-suited to the realities of the fashion industry that is de-
fined by speed, accessibility, and overlapping trends.'”

The DPPA’s broad scope provoked industry backlash, as critics
warned that extending copyright-like rights to garments would chill
competition, raise consumer prices, and empower large fashion houses

180. Lauren E. Purcell, 4 Fashion Flop: The Innovative Design Protection and Piracy Preven-
tion Act, 31 J.L. & CoM. 207, 207-09, 215 (2013).

181. See Star Athletica, L.L.C. v. Varsity Brand, Inc., 580 U.S. 405, 407, 409 (2017).

182. See Amit, supra note 97; NIMMER & NIMMER, supra note 4, at § 2A.08.

183. NIMMER & NIMMER, supra note 4, at § 2.03.

184. NIMMER & NIMMER, supra note 3, at § 13D.14.

185. HERZECA & HOGAN, supra note 110, at 184.

186. Trade Dress, FASHION L., https://www.thefashionlaw.com/resource-center/trade-dress-
law [https://perma.cc/MW3A-N3EP] (last visited July 18, 2026).

187. See M.C. Miller, Copyrighting the “Useful Art” of Couture: Expanding Intellectual Prop-
erty Protection for Fashion Designs, 55 WM. & MARY L. REV. 1617, 1624-25 (2014).

188. Krzeminski, supra note 10, at 296-98.

189. Id.

190. Meaghan McGurrin Ehrhard, Protecting the Seasonal Arts: Fashion Design, Copyright
Law, and the Viability of the Innovative Design Protection & Piracy Prevention Act, Note, 45
CONN. L. REV. 285, 288,302, 309, 313 (2012).
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to monopolize common design elements.'”' The IDPPPA and its succes-
sor, the IDPA, attempted to narrow protection by adopting a “substan-
tially identical” infringement standard, but their procedural hurdles and
vague definitions of originality offered little clarity to small designers.'"?
Critics cautioned that, taken together, these proposals risked doing more
harm than good.'”* In their view, the reforms would disserve society by
restricting creative borrowing and codifying barriers that favored large
fashion houses over independent creators.'” They argued that even a
limited right would disproportionately benefit established brands with
the resources to register designs and litigate, while burdening small de-
signers with compliance costs and potential liability.'”> At the same
time, policy skepticism was reinforced by the so-called “piracy para-
dox,” a theory advanced by Professors Kal Raustiala and Christopher
Sprigman.'?® This theory contends that copying in fashion accelerates
trend cycles and stimulates innovation rather than undermining it.""’
This combination of industry division, legislative caution, and academic
skepticism ensured that none of the proposals advanced beyond commit-
tee, leaving designers without a dedicated statutory remedy.'*®
Independent designers continue to bear the brunt of these statutory
gaps.'”’ Tuesday Bassen, an illustrator and designer, discovered that Za-
ra was selling pins nearly identical to her original designs.’”® The com-
pany dismissed her claims, stating that her work was “not distinctive
enough” to be associated with her.?”! This episode exposed how ambig-
uous originality standards and the absence of fashion-specific protection
leave small creators without practical recourse, forcing them to rely on
social media attention rather than enforceable legal remedies.’* This

191. Jacqueline Lechtholz-Zey, Third Time’s a Charm? Why Congress Should Modify the
Newest Incarnation of the Design Piracy Prohibition Act, 30 LOY. L.A. ENT. L. REV. 511, 534-35
(2010).

192. See S. 3728, 111th Cong. (2010); S. 3523, 112th Cong. (2012); Ashley Marshall, Free
Fashion, 17 MARQ. INTELL. PROP. L. REV. 123, 135 (2013).

193. Marshall, supra note 192, at 136-37.

194. See id.

195. Lechtholz-Zey, supra note 191, at 534-35. The American Apparel and Footwear Associa-
tion and the California Fashion Association oppose the legislation. /d.

196. Raustiala & Sprigman, supra note 120, at 1722.

197. Id. at 1744.

198. See id.

199. See Nicole Puglise, Fashion Brand Zara Accused of Copying LA Artist’s Designs, THE
GUARDIAN  (July 21, 2016), https://www.theguardian.com/fashion/2016/jul/21/zara-accused-
copying-artist-designs-fashion [https://perma.cc/9YUC-DCBM].

200. Id.

201. Id.

202. See id.
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problem has only intensified in the digital marketplace.”® California-
based knitwear designer Bailey Prado documented that Shein copied
more than forty-five of her designs, a claim emblematic of the brand’s
broader pattern of past appropriation.”**

B.  Enforcement Barriers

Even if fashion designs could qualify for protection under existing
IP doctrine, enforcement remains prohibitively expensive and incon-
sistent.””> Federal IP litigation routinely costs hundreds of thousands of
dollars in attorney’s fees, discovery expenses, and expert testimony—
sums far beyond the reach of independent designers.””® Small creators
rarely pursue infringement claims because the cost of sustaining a case
in federal court often exceeds the commercial value of their work.*"’
These economic barriers are compounded by the inconsistent application
of copyright, trademark, and design-patent doctrines across jurisdic-
tions.”*® The same garment might be deemed protectable in one district
but denied protection in another, producing doctrinal uncertainty that
undermines deterrence and invites infringement.?*

The lack of specialized judicial forums further frustrates enforce-
ment.”'” Unlike patent disputes, which benefit from centralized appellate
review by the Court of Appeals for the Federal Circuit, fashion-design
cases under the existing IP framework are dispersed among generalist
district courts with limited experience in design-based claims.?'" Judges
unfamiliar with the fashion industry often apply rigid functionality and

203. See Thom Waite, Knitwear Designer Bailey Prado on Having Her ‘Whole Life’ Copied by
Shein, DAZED (Aug. 11, 2021), https://www.dazeddigital.com/fashion/article/53779/1/independent-
designer-bailey-prado-talks-whole-life-copied-shein-fast-fashion [https://perma.cc/K9CL-3CWZ].

204. Id.

205. A Guide to Intellectual Property Litigation, ABOU NAJA INTELL. PROP.,
https://abounaja.com/blog/intellectual-property-litigation [https://perma.cc/GSS5F-XAVZ] (Apr. 25,
2024).

206. Id.; see Purcell, supra note 180, at 222-23.

207. See Wang, supra note 5, at 1014. The cost to initiate a civil action in federal district court
is $402, and the median cost of managing a copyright case with less than $1 million at issue exceeds
$15,000—rising to approximately $150,000 once discovery, motions, and claim construction are
included. /d. at 1057 n.258.

208. See Challenges of Intellectual Property in the Global Market, UNIV. MOUNT ST. VINCENT
(Aug. 21, 2024), https://online.mountsaintvincent.edu/degrees/business/mba/international-
business/intellectual-property-challenges [https://perma.cc/PA37-62KT].

209. See Purcell, supra note 180, at 221-22.

210. Cf. David Reap, 4 Proposal for an Alternate Dispute Resolution Process for the Fashion
Industry After the Innovative Design Protection and Piracy Prevention Act, 13 CARDOZO J.
CONFLICT RESOL. 621, 651 (2012).

211. See Jason Rantanen et al., Who Appeals (and Wins) Patent Infringement Cases?, 60
Hous. L. REV. 289, 294 (2022).
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separability analyses, narrowing protection even where originality and
creative labor are evident.?'> Because no centralized body interprets
these doctrines consistently, similar designs may receive different out-
comes depending on the forum.?'* This fragmented structure, rooted in
the broader deficiencies of copyright, trademark, and design-patent law,
creates doctrinal uncertainty and discourages designers from asserting
their rights 2"

Cross-border copying presents another formidable barrier.”'> Many
infringing garments are manufactured abroad and imported into the
United States, falling between the jurisdiction of domestic IP law and the
enforcement authority of U.S. Customs and Border Protection.”'® Cus-
toms officials primarily target counterfeit goods that infringe upon IP
laws, leaving design piracy largely unchecked.’'” Fast-fashion conglom-
erates exploit these jurisdictional gaps by producing low-cost replicas
overseas and distributing them globally before the original designer can
respond.”'® For independent designers, the combined effect of high liti-
gation costs, inconsistent precedent, and weak border enforcement ren-
ders protection largely theoretical "’

C. Comparative Limits of the E.U. Framework

The European Union’s design-rights framework demonstrates how
a unified, tiered system can balance accessibility, innovation, and
enforcement.””® Through the Design Directive and the Community
Design Regulation, the European Union provides both immediate
unregistered protection for short-lived designs and long-term registered
rights for commercially enduring works.”?' This dual structure reflects
the practical realities of the fashion industry, where most designs have
fleeting market value but still merit temporary protection against direct

212. See Purcell, supra note 180, at 221-22.

213. Seeid.

214. See Xinbo Li, IP Protection of Fashion Design: To Be or Not to Be, That Is the Question,
3 IP THEORY 14, 16, 17 (2012).

215. The  Truth  Behind  Counterfeits, U.S. CUSTOMS & BORDER PROT.,
https://www.cbp.gov/trade/fakegoodsrealdangers [https://perma.cc/AZ9R-9ZRJ] (Nov. 13, 2025).

216. Amanda Horan et al., Foreign Infringement of Intellectual Property Rights: Implications
for Selected U.S. Industries 28 (USITC, Working Paper No. ID-14, Oct. 2005),
https://www.usitc.gov/publications/332/id_14_100505.pdf [https://perma.cc/F7PY-2J9B].

217. See The Truth Behind Counterfeits, supra note 215 (“CBP is responsible for seizing im-
ported goods that violate U.S. laws.”).

218. Faulkner, supra note 81.

219. Purcell, supra note 180, at 221-23.

220. Design Reform, EU IPO, https://www.euipo.europa.eu/en/designs/design-reform-hub
[https://perma.cc/9IMSC-6C6K] (last visited July 18, 2026).

221. 98/71/EC, supra note 56; 6/2002, supra note 56.
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copying.”*? By granting automatic protection upon first disclosure and
offering low-cost registration for extended coverage, the European
Union ensures that even small or emerging designers can assert rights
without prohibitive expense.’”® Equally significant, the creation of
designated Community Design Courts promotes consistent interpretation
across member states, addressing precisely the kind of jurisdictional
fragmentation that hinders enforcement in the United States.**

The European model is not without limitations.””> Unregistered
rights last only three years and protect solely against intentional copying,
requiring proof of access, which can be difficult for independent design-
ers to establish.”?® Registered protection, though broader, still demands
formal application and renewal fees that may burden smaller enterpris-
es.”?’ Yet, these constraints are offset by the system’s clarity and acces-
sibility—features that have fostered a robust, competitive design econo-
my while reducing legal uncertainty.*® The E.U. experience underscores
that limited, well-defined protection need not stifle creativity; rather, it
can reinforce incentives for originality by discouraging blatant imita-
tion.??

The success of the European Union’s harmonized approach offers
critical guidance for U.S. reform.”*® A similar framework—one that
combines automatic short-term protection with optional registration and
specialized federal adjudication—would align legal protection with the
realities of American fashion’s fast-paced, globalized market.*!

222. See Benefits of a Registered Design at EU Level (EUD), EU IPO,
https://www.euipo.europa.eu/en/designs/before-applying/benefits-of-registering
[https://perma.cc/RQSX-MEXL] (last visited July 18, 2026).

223. Kosi Moneke, Copy, Cut, Steal: The Legal Struggle over Fashion’s Creative Ownership,
1 BATES COLL. UNDERGRADUATE L. REV. 33, 48 (2025). Unregistered community designs arise
automatically upon public disclosure without any filing fees, allowing designers to secure protection
at no cost. /d.

224. Philip P. Soo, Enforcing a Unitary Patent in Europe: What the U.S. Federal Courts and
Community Design Courts Teach Us, 35 LOY. L. A. INT’L & COMP. L. REV. 55, 78, 80-81 (2012).

225. See Stone, supra note 53; see also Registered European Union Designs — The Basics,
MEWBURN  ELLIS, https://www.mewburn.com/law-practice-library/registered-european-union-
designs-the-basics [https://perma.cc/SZKQ-MPGQ)] (last visited July 18, 2026).

226. See Stone, supra note 53.

227. See Jaimee Spencer-Buckle & Sally Britton, EU Designs Reform: Renew Early (If You
Can) to  Avoid  Fee  Increases, ~MISHCON DE REYA  (Mar. 28, 2025),
https://www.mishcon.com/news/eu-designs-reform-renew-early-if-you-can-to-avoid-fee-increases
[https://perma.cc/B87P-5SWKO]; Registered European Union Designs — The Basics, supra note 225.

228. See Design Reform, supra note 220.

229. See id.

230. See Moneke, supra note 223, at 49.

231. Seeid. at 67.
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IV. INTEGRATING FASHION DESIGN PROTECTION INTO FEDERAL
INTELLECTUAL PROPERTY LAW

Part IV will propose a sui generis design-protection framework
modeled on the European Union’s system and integrated into the exist-
ing federal IP structure.”* Subpart A will outline both the substance and
structure of the proposed framework, establishing a new design right and
incorporating it into existing jurisdictional statutes.”*> Subpart B will
highlight the anticipated benefits of this approach while addressing po-
tential counterarguments concerning overprotection and market innova-
tion.?** Subpart C will provide the policy and constitutional justifications
for reform, demonstrating that design protection promotes economic
growth and falls squarely within Congress’s authority under Articles |
and 111>

A. A Tailored Right for Fashion Design

This Section introduces the proposed Fashion Design Protection
Act of 2026, a sui generis statutory framework designed to protect origi-
nal fashion designs and integrate a new design right into the existing
federal IP system, as set forth below:

SECTION XX.XXX: FASHION DESIGN PROTECTION ACT OF
2026
1. Definitions. In this Act:

(a) “Design” means the appearance of the whole or a part of an
article of apparel or accessory resulting from the features of
its lines, contours, colors, shape, texture, materials, or orna-
mentation. >

(b) “Product” means any article of apparel, footwear, handbag,
jewelry, or accessory produced by industrial or handcrafted
means, including digital or virtual fashion products.237

(¢) “New Design” means a design that, before the date of its first
public disclosure, has not been made available to the public
by sale, publication, display, or other form of distribution.***

(d) “Individual Character” means that the overall impression
produced by a design on an informed user differs from the

232. See infra Part IV.

233. See infra Part IV.A.

234. See infra Part IV.B.

235. See infra Part IV.C.

236. See 98/71/EC, supra note 56, at art. 1(a).
237. Seeid. at art. 1(b).

238. See 6/2002, supra note 56, at art. 5.
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overall impression produced by any prior design that has been

made available to the public.23 ?

(e) “Near-Identical Copying” means the reproduction of a design
so similar in overall appearance that an informed user would
not consider the two designs substantially different;**" minor
variations or trend-based reinterpretations shall not constitute
near-identical copying.241

(f) “Designer” means the natural person or persons who create
the design, or their assignee or successor in title.**?

2. Scope and Terms of Protection

(a) Automatic Protection.

(1) A new design that possesses individual character shall be
protected automatically upon first public disclosure with-
in the United States.”*’

(2) Automatic protection shall last for a period of three (3)
years from the date of first public disclosure.2**

(b) Registered Protection.

(1) A designer may, within twelve (12) months after first
public disclosure, apply for registration of the design with
the United States Patent and Trademark Office.**

(2) Registration shall grant protection for an initial term of
five (5) years from the date of filing, renewable in five-
year increments for a total term not to exceed twenty-five
(25) yeaurs.246

(c) Exclusions. Protections shall not extend to—

(1) Features of a design dictated solely by technical function
or manufacturing necessity;>*” or

(2) Elements that are commonplace or customary in the fash-
ion industry at the time of creation.**®

(3) Any aspect of a design that lacks individual character or
serves a primarily utilitarian purpose.249

(d) Purpose. This Act is intended to provide accessible and pro-
portionate protection for all designers, with particular benefit

239. Id. atart. 6.

240. Seeid. at art. 10.

241. Seeid. at art. 10(2).

242. Id. atart. 14.

243. Id. atart. 11.

244. Id.

245. Id. atart. 7(2)(a); 15 U.S.C. §§ 1072, 1119.
246. 6/2002, supra note 56, at art. 12.

247. Id. atart. 8.

248. See id. at art. 5-6 (requiring novelty and individual character distinct from prior designs).
249. Seeid. at art. 4(1), 8(1).
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to small and emerging creators whose designs are most vul-
nerable to fast-fashion copying.250
3. Infringement.

(a) Acts Constituting Infringement. A person infringes a protect-
ed design when that person, without authorization, makes,
sells, offers for sale, imports, distributes, or otherwise markets
an article embodying a design that constitutes near-identical
copying of a protected design.**!

(b) Intent Requirement. Liability shall arise only where the in-
fringing act is a willful or knowing act of near-identical copy-
ing 252

(c) Defenses.

(1) Independent creation shall constitute a complete defense
to an allegation of infringemen‘t.253

(2) Reasonable adaptation, inspiration, or transformation that
produces a substantially different overall impression shall
not constitute infringemen‘c.254

(3) The use of a protected design for the purpose of commen-
tary, criticism, parody, or education shall not constitute
infringement under this Act?*

4. Administration.

(a) The United States Patent and Trademark Office shall be re-
sponsible for the registration and maintenance of fashion de-
sign rights under this Title.2*®

(b) The Director of the United States Patent and Trademark Of-
fice may establish regulations, not inconsistent with law, to
carry out the provisions of this Title.”>’

To ensure uniform enforcement and coherent interpretation, Con-
gress should integrate the proposed Fashion Design Protection Act into
the existing federal IP framework by amending the statutes that govern
jurisdiction over IP-related claims.?>® These targeted amendments would

250. See id. (defining design rights to protect only “novel” and “individual character” works,
ensuring a limited, balanced scope of protection); see also Krzeminski, supra note 10, at 285.

251. See 6/2002, supra note 56, at art. 10(1), 19(1).

252. See 17 U.S.C. § 504(c)(2); see also 35 U.S.C. § 289.

253. See 6/2002, supra note 56, at art. 19(1).

254. Seeid. at art. 10(1).

255. 2024/2822, supra note 59, art. 20(2)(e).

256. See35U.S.C. § 2.

257. See 17U.S.C. § 702.

258. Cf. Mairead Rose Tuttle, French Connection: Expanding Legal Protections for Fashion
Design in the United States, 13 PENN STATE J.L. & INT’L AFFS. 276, 280, 311, 316 (2024) (arguing
that the U.S. government must act to protect fashion designers who have little to no legal recourse).
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clarify that those actions arising under Title XX fall within the purview
of Article III courts.*’

1. Federal District Courts (28 U.S.C. § 1338).

Section 1338(a) currently grants district courts original jurisdiction
over “any civil action arising under any Act of Congress relating to pa-
tents, plant variety protection, copyrights and trademarks.”?*® Congress
should amend this provision to read: “The district courts shall have orig-
inal jurisdiction of any civil action arising under any Act of Congress re-
lating to patents, plant variety protection, copyrights, trademarks, or
fashion designs.”**"!

This revision situates fashion design claims alongside existing IP
causes of action, ensuring nationwide consistency and access to federal
judicial expertise.”®* Congress could further designate specialized ven-
ues, such as the Southern District of New York, the Central District of
California, and the Eastern District of Texas, as pilot “Fashion Design
Courts” with concentrated experience in this field.***

2. United States Court of International Trade (28 U.S.C. § 1581).

Because many design-copying disputes involve imported garments
and accessories, the CIT should be empowered to adjudicate cases in-
volving the importation of infringing fashion designs.”®* Section 1581
should be amended to include a new subsection (k): “(k) The Court of
International Trade shall have exclusive jurisdiction of any civil action
arising under Title XX relating to the importation of articles that infringe
protected fashion designs.””%’

This addition recognizes the global nature of fashion production
and ensures that enforcement extends to international trade and customs
contexts.”® The CIT already possesses specialized expertise in customs
enforcement and import regulation, making it a natural forum for

259. Seeid.; see also 28 U.S.C. §§ 1338, 1295.

260. 28 U.S.C. § 1338.

261. See id.

262. See id.

263. Cf. Just the Facts: Intellectual Property Cases—Patents, Copyright, and Trademark, supra
note 152.

264. The Counterfeit Crackdown: Inside the New Boarder Playbook, FASHION L. (Sept. 2,
2025), https://www.thefashionlaw.com/the-counterfeit-crackdown-inside-the-new-border-playbook
[https://perma.cc/2GG7-H4SC]; see 28 U.S.C. § 1581.

265. See28 U.S.C. § 1581.

266. See id.; see also Kipel, supra note 153, at 629, 646.
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addressing design-infringement claims at the border.”® Vesting
exclusive jurisdiction in the CIT would promote uniform application of
the statute and allow rights holders to intercept infringing goods before
they enter domestic markets.*®

3. United States Court of Appeals for the Federal Circuit (28
U.S.C. § 1295).

To promote uniform interpretation of the Fashion Design Protection
Act, Congress should extend the exclusive appellate jurisdiction of the
U.S. Court of Appeals for the Federal Circuit to include cases arising
under Title XX.2’ Section 1295(a)(1) currently provides that the Federal
Circuit has jurisdiction over appeals from district court decisions “aris-
ing under[] any Act of Congress relating to patents or plant-variety pro-
tection.”””® Congress could amend this subsection to read:

(1) of an appeal from a final decision of a district court of the United
States, the District Court of Guam, the District Court of the Virgin Is-
lands, or the District Court of the Northern Mariana Islands, in any civ-
il action arising under, or in any civil action in which a party has as-
serted a compulsory counterclaim arising under, any Act of Congress
relating to patents or plant variety protection, or fashion designs (Title
XX-Fashion Design Protection Act).271

This revision would situate fashion-design litigation within the
same specialized appellate structure that governs patent law.”’?> The
Federal Circuit’s long-standing expertise in design-patent jurisprudence
makes it particularly well suited to develop uniform precedent in this
analogous field.””® Centralized appellate review would provide

267. See 28 U.S.C. § 1581 (granting the CIT exclusive jurisdiction over civil actions arising
out of the importation of merchandise and customs law).

268. See id. (vesting exclusive jurisdiction in the CIT over specified import-related civil ac-
tions).

269. See 28 U.S.C. § 1295(a)(1).

270. Id.

271. See id.; see also Tuttle, supra note 258, at 316. This article also argues for protection for
fashion designs within the United States. Tuttle, supra note 258, at 311-16.

272. See 28 U.S.C. § 1295(a)(1).

273. John M. Golden, The Supreme Court as “Prime Percolator”: A Prescription for Appel-
late Review of Questions in Patent Law, 56 UCLA L. REV. 657, 664, 667, 669, 277-78 (2009). The
judges of the Federal Circuit are among the most experienced and technically proficient jurists in
the federal judiciary, having spent decades adjudicating complex patent disputes. Id. at 677. Since
its creation in 1982 under the Federal Courts Improvement Act, the Federal Circuit has developed
deep institutional expertise in both utility and design-patent jurisprudence, making it uniquely posi-
tioned to extend its analytical framework to new subject areas requiring uniform national standards.
See id.; Federal Courts Improvement Act of 1982, Pub. L. No. 97-164, 96 Stat. 25 (1982) (codified
as amended in scattered sections of 28 U.S.C.).
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predictability for designers and manufacturers while ensuring consistent
nationwide interpretation of the new statute.”’*

Moreover, the Federal Circuit already exercises jurisdiction over
appeals from the CIT under 28 U.S.C. § 1295(a)(5).>” Extending its au-
thority to include cases under Title XX would align the new statute with
the existing federal framework in which both domestic IP disputes and
trade-related IP enforcement actions ultimately receive uniform appel-
late review by the same specialized court.?”®

B.  Anticipated Benefits and Counterarguments

The proposed framework would yield significant benefits for both
designers and the broader fashion economy.?’” By introducing automatic
short-term protection for new designs, the Act would close the temporal
gap between creation and commercial availability, a period during which
copying is most prevalent.””® Small and independent designers, who lack
the resources to register patents or litigate under traditional copyright
law, would finally obtain a meaningful and affordable safeguard against
near-identical copying.””” The availability of a three-year unregistered
right would preserve accessibility and flexibility, while the optional reg-
istered right would incentivize investment in long-term innovation.”*’
Collectively, these measures would encourage originality, promote fair
competition, and strengthen domestic manufacturing by deterring fast-
fashion imports that rely on imitation rather than creativity.?*'

Concerns about overprotection and market stagnation are
overstated.”®* The proposed Act’s limited duration and narrow
infringement standard—restricted to “near-identical” copies—would
preserve the ability of designers to draw inspiration from existing

274. See 28 U.S.C. § 1295(a)(1). The same way patents have a nationwide appellate review,
this would also be doable with the protection for fashion designers. See Tuttle, supra note 257, at
303.

275. 28 U.S.C. § 1295(a)(5).

276. See?28 U.S.C. § 1295.

277. Cf. Faulkner, supra note 81.

278. See id.

279. Mary Monihan et al., Tailor-Made Fashion Regulation, REGUL. REV. (Jan. 21, 2023),
https://www.theregreview.org/2023/01/21/saturday-seminar-tailor-made-fashion-regulation
[https://perma.cc/68P5-FZPR].

280. Moneke, supra note 223, at 47-48, 67.

281. Cf. Krzeminski, supra note 10, at 295, 299.

282. See Vendela Dente, Fashion Design Piracy: An Issue of Intellectual Property or Econom-
ic Impact?, 2 FORDHAM UNDERGRADUATE L. REV. 25, 29-30 (2020).
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trends.?®® Like the European model, it would prohibit only commercial
duplication that undermines creative labor, mnot legitimate
reinterpretation or evolution.”®* In this respect, the Act directly rebuts the
“piracy paradox” theory, which assumes that innovation flourishes only
in the absence of protection.”® In reality, the absence of enforceable
rights disproportionately harms small designers, allowing dominant
brands and mass-market retailers to replicate their work with
impunity.”®® Providing a narrowly tailored remedy would restore balance
by protecting independent creators without constraining the dynamic,
iterative nature of fashion.*®’

Finally, the integration of fashion-design claims into the federal IP
framework ensures consistency and judicial expertise without creating
new bureaucratic structures.”®® Specialized venues, such as pilot “Fash-
ion Design Courts,” would streamline enforcement while maintaining
the Federal Circuit’s role in appellate review, fostering doctrinal uni-
formity and predictability across jurisdictions.”® The result is a balanced
system—protective yet flexible, innovative yet equitable—that aligns
creative incentives with market realities.””

C. Policy and Constitutional Justification

Federal protection for fashion design rests comfortably within Con-
gress’s constitutional authority.””' Article I, Section 8, Clause 8 empow-
ers Congress “to promote the progress of science and useful arts” by se-
curing exclusive rights to authors and inventors for limited times.***
Courts have interpreted this clause broadly to encompass new forms of

283. See infra Part IV.A; Casey E. Callahan, Fashion Frustrated: Why the Innovative Design
Protection Act is a Necessary Step in the Right Direction, But Not Quite Enough, 7 BROOK. J. CORP.
FIN. & CoMm. L. 195,210 (2012).

284. FAQ: Design — Basic questions, EU IPO, https://www.euipo.europa.eu/en/help-
centre/design/fag-basic-questions [https://perma.cc/9BEX-HWH9] (last visited July 18, 2026) (an-
swering the question: “How does the scope of protection differ between a registered EU design
(REUD) and an unregistered EU design (UEUD), and how do the rights they confer differ?”).

285. Raustiala & Sprigman, supra note 120, at 1762.

286. See id. at 1698.

287. See Tuttle, supra note 258, at 303 (arguing for protection for fashion designs within the
United States).

288. Cf. Imaad Huda, Tailoring the Law: Protecting Fashion in the Future, 20 WASH. J.L.
TECH. & ARTS 67, 84, 87, 90 (2025) (observing that expert-informed standards help ensure uniform,
fair outcomes in design disputes). Smaller designers especially benefit when adjudicators possess
consistent expertise rather than fragmented approaches. Id. at 90.

289. See id.

290. See id. at 79, 85-86.

291. See Li, supra note 214, at 16.

292. U.S.CONST,art. 1, § 8, cl. 8.
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IP responsive to evolving industries.*”*> Just as Congress exercised this
power to enact the Semiconductor Chip Protection Act of 1984 and the
Vessel Hull Design Protection Act of 1998, it may similarly extend pro-
tection to fashion designs—a creative field that contributes billions to
the national economy and embodies the very innovation the Clause seeks
to promote.294

The rationale parallels the logic underlying federal trade and tariff
policy.?® Tariffs operate to shield domestic manufacturers from low-cost
foreign competition and preserve competitive parity in international
markets.””® Fashion design operates within that same economic reality:
American designers generate intellectual capital that is rapidly repro-
duced overseas and reimported into the U.S. market at a fraction of the
cost.””” A narrowly tailored design right functions as a non-tariff ana-
logue—protecting creative labor rather than physical goods and ensuring
that domestic innovation is not undercut by mass-produced imitations
abroad.*”® Like tariffs, this form of protectionism does not stifle trade; it
instead secures fair competition and preserves the economic value of
American creativity in an increasingly globalized marketplace.?”

From a policy perspective, extending design protection aligns with
broader economic objectives central to U.S. IP law.*”® The fashion in-
dustry is not a niche creative market, but a significant contributor to the
national economy, supporting millions of American jobs across design,
manufacturing, marketing, and retail, and generating substantial export
revenue through global brand recognition and cultural influence.**' The

293. See Megan Carpenter & Steven Hetcher, Function over Form: Bringing the Fixation Re-
quirement into the Modern Era, 82 FORDHAM L. REV. 2221, 2243 (2014).

294. See Susanna Monseau, The Challenge of Protecting Industrial Design in a Global Econ-
omy, 20 TEX. INTELL. PROP. L.J. 495, 535-36 (2012).

295. See SHAYERAH [. AKHTAR & LIANA WONG, CONG. RSCH. SERV., IF10033,
INTELLECTUAL PROPERTY RIGHTS (IPR) AND U.S. TRADE POLICY (2025).

296. See Adam S. Hersh & Josh Bivens, Tariffs—Everything You Need to Know but Were
Afraid to Ask, ECON. PoOL’Y INST. (Feb. 10, 2025), https://www.epi.org/publication/tariffs-
everything-you-need-to-know-but-were-afraid-to-ask [https://perma.cc/75P4-EHTL].

297. Jordyn Holman, Shein, Fast Fashion Hit with Gen Z, Tries Charm to Counter Scrutiny,
N.Y. TIMES (May 2, 2023), https://www.nytimes.com/2023/05/02/business/shein-fast-fashion.html
[https://perma.cc/L38G-DLRC].

298. Cf Monseau, supra note 294, at 538, 542.

299. Hersh & Bivens, supra note 296.

300. Cf Monseau, supra note 294, at 506, 532.

301. Carolyn B. Maloney, The Economic Impact of the Fashion Industry, JOINT ECON. COMM.
(Feb. 2019), https://www jec.senate.gov/public/_cache/files/39201d61-aec8-4458-80e8-
2fe26ee8a3 1e/economic-impact-of-the-fashion-industry.pdf [https://perma.cc/74V2-L5CJ].



2026] STITCHED AND STOLEN 915

apparel and fashion industry is among the most labor-intensive segments
of the United States’ creative economy.’*

Recent foreign legislation underscores the government’s developing
view of fast fashion as a structural market problem that requires inter-
vention.*”® France, for example, advanced a first-of-its-kind “anti-fast
fashion” framework through their Parliament.’** This framework targets
the volume-driven model associated with ultra-fast fashion platforms by
restricting advertising and imposing escalating eco-penalties tied to envi-
ronmental impact.’®> Although the French approach is grounded primari-
ly in sustainability and consumer-protection objectives rather than IP
doctrine, it reflects a broader recognition that fast fashion’s incentives—
rapid replication, accelerated trend cycles, and disposable production—
generate economic and environmental externalities that markets alone do
not correct.*”® A narrowly tailored U.S. design-protection right would
address a key legal condition that enables those incentives domestically:
the absence of meaningful protection against near-identical copying of
original fashion designs.*”’

Importantly, such protection would not depart from the constitu-
tional purposes of IP law—it would reinforce it.**® The Intellectual
Property Clause empowers Congress to secure exclusive rights not as an
end in themselves but as a means of promoting progress in useful arts.**’
A narrowly tailored Fashion Design Protection Act would advance that
objective by rewarding original design, encouraging creative investment,
and ultimately benefiting the public through greater diversity and quality
in the marketplace.*'’
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V. CONCLUSION

Fashion plays an essential role in cultural expression and economic
activity by translating creativity and identity into functional design, and
its significance to both culture and commerce cannot be overstated.*'!
Fashion contributes substantially to the national economy by supporting
design, manufacturing, marketing, and retail, while generating global
brand recognition and export value.’'? The viability of this creative eco-
system depends on legal structures capable of recognizing and protecting
original design in an industry where utility and expression are inherently
intertwined.’'* However, in the absence of meaningful design protection
under U.S. IP law, independent designers remain uniquely vulnerable to
rapid and widespread copying by fast-fashion retailers operating at a
global scale.'*

This Note has explored the historical development of the fashion
industry and the evolution of the legal framework that governs it.*'* It
has shown how social media, e-commerce, and digital marketplaces
transformed fashion into a real-time global system that accelerates trends
and exposes independent designers to near-immediate copying.*'® This
Note has analyzed the limitations of existing copyright, design-patent,
and trademark doctrines, as well as Congress’s repeated but unsuccessful
attempts to enact fashion-specific design legislation.*!”

Congress should address these deficiencies through a narrowly
tailored, industry-specific approach rather than through broad or
overinclusive reform.*'® This Note proposes the adoption of a Fashion
Design Protection Act that provides automatic short-term protection for
new designs upon first disclosure, with optional registration for longer-
term coverage.’'® This Note further proposes integrating fashion-design
claims into the existing federal IP framework, including adjudication by
courts with concentrated experience in design-based disputes to promote
uniform interpretation, specialized adjudication, and predictable
enforcement.’®® By limiting infringement to near-identical copying and
preserving defenses for independent creation and transformative
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adaptation, the proposed framework protects originality without stifling
creativity or trend evolution.’?' These reforms would safeguard original
fashion designs while remaining firmly within Congress’s constitutional
authority and advancing the core purpose of IP law: promoting progress
in the useful arts.***
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